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of th« Gods Tf 

46 Pboplb V, Haas. Disqualification in a criminal 

action of a judge who has acted as counsel for 
an alleged accomplice of the defendant — The 
formal relation of client and attorney need not be 
established— This section applies to both civil 
and criminal trials — ^The denial of a motion to 
remove a cause to another court is appealable. 

105 App. Div. 119 
63 Kbrr v. Wai^Tbr. Appearance by a person for- 
bidden to practice— The defendant's attorney, 
sending him to appear, cannot afterwards take 
that objection... 104 App. Div. 45 

66 SiaTH V. AcKBR Procbss Co. Attorney and 
client— Remedy of the attorney where a settle- 
ment is made by his client without his consent 
— What must be shown on an application under 
this section 102 App. Div. 170 

66 Matter op McGuirb. I^ien of an attorney on a 

deed of a decedent— Where such a lien is 
claimed, an application by the administratrix to 
compel its delivery should be dismissed. 

106 App. Div. 131 
66 Matter of Mbighan. Action by a stockholder 

on behalf of himself and others to compel direc- 
tors to repay to a corporation dividends illegally 
declared and paid — Where the amount thereof 
is repaid by the directors pending the action, 
the attorneys are not entitled, on motion, to 
have their compensation declared a lien thereon. 

106 App. Div. 559 
uvii 
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66 PLAKmntT V. Gbicbr. Attoniey cad dkiit— 

Compcniatiott — A srignnicnt of peroentage of 
•ward — ^Municipal Conrt — Jurisdictioii. 

46 Mise. 619 

190 Mattbr op Wood. Final order 181 N. Y. 93 

190 Cirv Trust, S. D. & S. Co. r. American Brew- 

ing Co. Appeal— Jadgment absolate awaided 
to plaintiff by Court of Appeals upon stipulation 
of defendant— Assessment of damages thereun- 
der — ^Wben plaintiff may appeal from order 
refusing to assess damages ' ' asamatter of law." 

182 N. Y. 285 

194 City Trust, S. D. & S. Co. v. Ambrican Brew- 
ing Co. Rule for assessment of damages by 
Supreme Court ^ 182 N. Y. 285 

376 Van Loan v. City of New York. Right of a 

receiver in supplementary proceedings to an 
award made a judgment debtor on condemna- 
tion of lands — ^Period during which such right 

exists. ..» _ 45 Misc. 482 

376, 382, sub. 7 McMahon v. Arnoi^d. Twenty years* Statute 

of Limitations applicable to an action on a Jus- 
tice's judgment — Chap. 307 of laws of 1894 ap- 
plies only to future Justice's judgments. 

107 App. Div. 132 

Oa, 390 CHBSAPBAK9 CoAi, Co. V, Mbngis. Action on 
a judgment of another State— Sufficiency of an 
answer setting up the Statute of Limitations of 
such other State as a bar 102 App. Div. 15 

395 Levy v. Poppbrs. Statute of Limitations— What 
constitutes an acknowledgment of the debt and 
a new promise to pay it 106 App. Div. 394 

395 Sbrrbll V, FORBBS. What acknowledgment of 

a debt is sufficient under this section? 

106 App. Div. 482 

401 Lawrbncb V, HoGUB. Statute of Limitations— 
When, notwithstanding occasional visits in the 
State of New York, a debtor ''remains contin- 
uously absent " from the State 105 App. Div. 247 

405, 414 Pbopi^bs ex rbl. McCabb v. Snbdbkbr. Certi- 
orari— It may be issued after four months, where 
the action of a town board upon a claim was 
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•ought to be reviewed by mandaaras and the de- 
termination was made not upon the merits^ 
" Action ** construed to include a special pro- 
oeedmg.....~....^.M..M....«~..~..~....~...—»... lOo App* Dty* 89 

420 City Trust, 8. D. & 8. Co. v. Ambrican Brbw- 

INO Co. When Surety Co. may recover amount 
paid for counsel fees and disbursements , as weU 
as penalty and taxable costs paid, in action 
upon bond for violation of Liquor tax law. 

182 N. Y. 285 

421 C u T TUWG V. Jbssmsr. A party may appear spe- 

cially in a manner other than that specified for a 
general appearance by a defendant in this sec- 
tion.....^... 101 App. Div. 283 

427 Ambricam Mortgagb Co. v. Dbwby. Incompe- 

tent not so adjudged— Power of court to protect 
his interest in surplus-money proceedings aris- 
ing on a mortgage foreclosure — Proper proce- 

438, 439 Kbnnbby V. Lamb. Process — Service of summons 

by publication 18? N. Y. 228 

442 Pink v. Wai^lacb. Service by publication— 

Failure to file order with County Clerk— Juris- 
dictions-Order nunc pro tunc erroneous — ^Pore- 
closure of mortgage— Rights of purchaser— Un- 

markeUble title 47 Misc. 247 

446, 448 Lbwis v. Guardian Pirb & Lipb Assur. Co. 
When mortgagee a necessary party to action 
upon fire insurance policy 181 N. Y. 392 

452 Long v. Burkb. Action at law for the recovery 
of money only— A third person will not, on his 
own application, be brought in as a party de- 
fendant ......~.... .............. .^^ .^..^....105 App. Div. 457 

452, 453, 471 Van Wii^uams v. Blias. Marketoble title- 
When a trustee having a power of sale, need not 
be made a party to a partition suit— Presump- 
tion that a person not heard from is living will 
not sustain a title— Appointment of a guardian 
ad litem for an infant not served — ^Presumption 
as to an infant two or three years of age living 
with her mother 106 App. Div. 288 

456 Stbin V, Woodward Pubusbing Co. Proof 
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necessary to sustain action for services against 
defendants alleged to be jointly liable. This sec- 
tion not available on appeal 45 Misc. 613 

484 Wallace v. Jones. When claims against sev- 

eral members of Board of Supervisors properly 

united in one action - 182 N. Y. 37 

484 Campbbli, v. Hai^i^ihan. Misjoinder of causes 

of action — Conversion of horses and a buggy and 

assault and battery ^45 Misc. 325 

484 Warner v. Parkhurst. Action in equity to en- 

join several defendants who unite in the pollu- 
tion of a stream— When such action can be 

maintained against all . a. . 45 Misc. 466 

484 Green v. Davis. Pleading — Improper joinder of 
causes of action for slander and malicious pros- 
ecution 182 N. Y. 499 

484, sub. 9 Reed v. Livermore. Misjoinder of causes of ac- 
tion — A demurrer lies, although they are not 
separately stated — A cause of action for selling 
an unsafe gun cannot be joined with one for a 

breach of warranty thereof..^ 101 App. Div. 254 

488, 499 Jewett v. Schmidt. Defect of parties—When, 
although waived by the defendants, the Court 
will not direct final judgment — ^What persons 
should not be made parties under a claim that 
they are interested as remaindermen in an es- 
tate— Questions involved in the construction of 
a will, though not presented by the pleadings, 
are to be deemed to have been decided in an ac- 
tion for its construction 45 Misc. 34 

494 Straus V. American Pub. Ass'n. Bquity case- 
Right of a defendant to set up matters relative 
to injunctive relief arising before or after the 
commencement of the action — ^The effect thereof 
on injunctive relief, not considered on de- 
murrer - 103 App. Div. 277 

500, sub. 2 Ui,i,MAN V. Southern Pacific R. Co. Carrier — 

Misdelivery of goods — Insufficiency of answer — 

New matter .47 Misc. 107 

501 Steinmetz V. CosMOPOi^iTAN Range Co. Coun- 

ter claim — Subject of the action — Evidence as to 
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508 BvnuM. V, Gbnbral AcciDBMir Assur. Corp'n. 
Fftrtial defense— demurrable unless pleaded as 
such 103 App. Div. 274 

506 Straus v, Ambrican Pub. Ass'n. Requirement 
that a partial defense be pleaded as such, is not 
applicable to an equity case 103 App. Div. 277 

514 TvTtv, Grbbnstbin. Pleading— Counter-claim 

to counter-claim stricken out— Remedy of plain- 
tiff. ..,....,.^ ..........^ ...^....... ..^^...^ — .......^...46 Misc. 574 

544 GrbbnblaTT V, MBNDBtsoHiT. Interpleader — 
Practice after entry of order — ^Admission of ' 'due 
and timely" service of supplemental complaint 
—Entry of judgment on default 46 Misc. 554 

549 Davids v. Brooki^yn Hbights R. R. Co. Ar- 

rest in action for personal injury — ^The defen- 
dant is liable to arrest only where he has 
personally been in fault » not where the acts of 

another are imputed to him 45 Misc. 208 

591, 592 Prividi v. O'Brien. Failure of surety to sur- 
render principal as mitigating damage in action 

against sheriff for false return 46 Misc. 56 

603, 604 Wbrbbi«ovsky r. Michabi.. Application for an 
injunction— A cause of action must be stated— 
An allegation in a creditor's action to the effect 
that the plaintiff recovered judgment against the 
defendant in the New York Municipal Court, is 
insufficient -.^ 106 App. Div. 138 

610 . Mbybr v. Morbss. Injunction prohibiting the 
maintenance of a sign by a tenant— The grounds 
of the injunction should be recited..l06 App. Div. 556 

63S JONBS 9. PucHS. Attachment— Service of the 
summons must be made within thirty days— The 
time cannot be extended..^ 106 App. Div. 260 

(41 Lassbn v. Burt. Attachment^Jurisdiction — In- 

sufficient affidavit— Warrant not signed by plain- 
tiff's attorney— Inquest — Insufficiency of proof. 

46 Misc. 582 

643 O'Bribn V, Manhattan Ry. Co. Sheriff's action 

for poundage— When person indebted to attach- 
ment debtor not liable for poundage... ...45 Misc. 643 

648 Pruyk v. McCrbary. What contract relating to 
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lands is anotlMr jorisdiction is attadiable under 
this section « 105 App. Div. 302 

677 RoGBRS V, INGBRSOLL. What coQFt may grant 

leaye to sue in aid of an attachment. 

103 App. Div. 490 

724 Carlislb v. Barnbs (No. 2). Amendment on 

the trial as to the date of a contract stated in the 
complaint— Motion to vacate a judgment as 
"taken against the defendant through his mis- 
take," etc. — ^When properly denied. 

102 App. IHt. 582 

434 O'CoNiTBirL V. Gali^achbr. Service of a tnm- 
mons— What is requisite to — Knowledge of one 
making it — Laches in moving to vacate a Judg- 
ment entered thereon 104 App. Div. 492 

740 Cutting v, Jbssmbr. This section only applies 

to an offer made as prescribed in the sections of 
the Code of Civil Procedure therein mentioned. 

101 App. Div. 283 

767 Hbbron V, Work. Examination of a sick or in- 
firm party as a witness during the trial — ^When 
it may be ordered — Proper manner of applica- 
tion therefor during the trial— What is not a 
waiver of defects therein 101 App. Div. 463 

769 DBI.AHX7NTY V. Canfibi^d (Nos. 1 and 2). Stay 

of one action until the determination of another — 
It must be on notice — If the venue be in New 
York the order must be made there. 

106 App. Div. 386 

779 Jacobs v, Mbxican Sugar RBPmiifG Co. Ex- 
amination of a witness after service of the com- 
plaint and before issue joined — Effect of a stay 
of proceedings for non-payment of costs — Irreg- 
ularity cured by their payment — Statement in 
the moving papers as to intent to use the tes- 
timony on this trial -45 Misc. 56 

779 Smith v, Cayuga Lakb Cbmbnt Co. Costs 

awarded on the reversal of a judgment of a 
Justice of the Peace— When the non-payment 
thereof does not operate as a stay. 

105 App. Div. 307 

793 WoBRNBR V, STAR Co. Preference on the trial 
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calendar— Chap. 173, Laws of 1904, is unconsti* 
tational— >Tlie preference only prevails over 
causes noticed for same term, not as to all cases 
on the calendar _ 107 App. Div. 248 

GOTTSCHALL V, GBKMAN SAVINGS BANK. City 

Court of New York— Power of, to proceed with 
an action in which an interpleader has been 
ordered under section 115 of the Banking Law. 

45 Mi»c. 27 
820 Michigan Savings Bank v. Coy, Hunt & Co. 

Interpleader — ^Attachment against a vendor who 
has assigned a claim for the purchase money, 
sought to be attached — It does not justify the 
vendee in demanding that the attaching credi- 
tor be sustituted for such vendee in an action 
for the purchase money brought by such assig- 

S20 Krugman v. Hanovbr FmK Ins. Co. Inter- 

pleader in the City Court of New York. 

45 Misc. 346 
GxKBNBLATT V. MsNDBl^SOHN. Interpleader— 
Practice after entry of order— Admission of ' ' due 
and timely " service of supplemental complaint 

— Batry of judgment on default ^46 Misc. 554 

Pboplbs BZ SiBl.. A&FXBN V, YORK. Dismissal 
for a failure to prosecute— When proper. 

106 App. Div. 590 
829 M ATT9R 09 Watson. Surcharging executor's ac- 

counts—Amount recovered by the widow, as a 
claimant on a statutory reference, on which she 
was allowed to testify to transactions with the 

decedent 101 App. Div. 550 

829 Matxsr ov CoaoNB. Transactions with a dece- 

dent brought out on cross-examination — Right 
of the witness to explain the whole transaction. 

104 App. Div. 182 
ROCHB V. Nason. Will — ^Possible inchoate dower 

right precludes the holders testifying to per- 
sonal transactions with the testator. 

105 App. Div. 250 
RussBirir V, Hitchcock. General objection that 

testimony is incompetent under this section — ^It 



^s 
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does not raise the question as to a physician's 
competency to testify as to transactions with a 

deceased patient ^ 105 App. Div. 315 

S29 KoMP V. LuRiA. Contract — Superintending con- 

struction of building — Compensation for services 
— Evidence — ^Transaction with decedent. 

46 Misc. 339 

829 Kn^iriAN V. Hbinzbri#ino. Witness — Disqualifi- 

cation on death of party to transaction — How 
far disqualification removed by examination be- 
fore surrogate under section 2709— Evidence 
— SnflSciency— Credibility of witness — Executory 
agreement with deceased person demands clear 
proof - 47 Misc. 511 

830 Wai,i«ack V, Manhattan Ry. Co. Testimony 

given on a former trial by an expert witness, 
since deceased, may be read on a second trial — 
The error of its exclusion is not waived by the 
calling of another witness— An objection that he 
was not shown to be qualified is unavailing. 

105 App. Div. 422 

856 Mattbr op Grout. This section is unconstitu- 
tional — Its unconstitutionality is determined by 
what may be, not by what has been, done there- 
under 105 App. Div. 9ft 

870 Matter op Schi^otterbr. Examination of a 

proposed party to an action not yet begun — ^It 
can only be made to perpetuate his testimony, 
not to frame the complaint — ^An order of a judge 
may be vacated by the Special Term. 

105 App. Div. 115 

876 BoYi^B V, CoNSOi^iDATBD Gas Co. Deposition— 

Examination before trial — Modification of order 
— Production of papers— Laches — Explosion in 

subway — ^Action for personal injuries 46 Misc. 191 

871, 876 Jacobs v, Mexican Sugar Repining Co. Ex- 
amination of a witness after service of the 
complaint and before issue joined — ^Effect of a 
stay of proceedings for non-payment of costs — 
Irregularity cured by their pa3rment — Statement 
in the moving papers as to intent to use the 
testimony on the trial 45 Misc. 56 
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871, 872 Mattbr OP TwBEDiB Trading Co. Perpetuation 
of testimony allowed, although improper if 
sought to enable plaintiff to frame his complaint 
— Failure to state that the action is to be 

brought in a court of record 105 App. Div. 426 

S70, 872, sub. 5 Hvbron v. Work. Examination of a sick or in- 
873, 875 firm party as a witness during the trial — When 
it may be ordered — Proper manner of applica- 
tion therefor during the trial— What is not a 
waiver of defects therein 101 App. Div. 463 

873 Landau r. Citron. Physical examination — 

Only in connection with oral examination. 

47 Misc. 354 

933 Baii«9Y v. Pransoi«i. What is established by a 

transcript of judgment 101 App. Div. 140 

942 Pirrung v. Suprkmk Councii,. The statute of a 

foreign country, how proved 104 App. Div. 571 

982 BARN0S V, Barnhart. Change of venue — ^An 
action to compel contribution towards the ex- 
penses of a real estate venture, is not an action 
' * to recover, ' * etc. , * * real property * ' within this 
section 102 App. Div. 424 

984 Washington v, Thomas. Venue — Meaning of 

word ** resided'* in this section ...103 App. Div. 423 

999 Iaquinto z/. Baubr. Appeal from an order deny- 

ing a motion for a new trial — ^The review is 
limited to exceptions where the case does not 
state that it contains all the evidence. 

104 App. Div. 56 

999 Ross v, Mktropoi^itan St. Ry. Co. An order 

granting a new trial will not be set aside be- 
cause a wrong reason was given for granting it. 

104 App. Div. 378 

999 WmziNGBR V, Erib R. R. Co. Failure to move 
for a verdict a second time after a case had been 
reopened — ^The waiver, if any, is cured by amo- 
tion for a new trial -....106 App. Div. 411 

1007 SCHI.OTTBRBR V. BROOKI.YN & N. Y. P. CO. 

stenographer's minutes substituted for the 
judge's minutes on a motion for a new trial— 
They need not be filed with the order. 

10;2 App. Div. 363 
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1010, 1021 ViNCBNT V, Stea&ks. Practice— ''Decision in 

writing * * — Order overruling demurrer .. .47 Misc. 95 

1011 B&OOKI^YN H. R. R. V, BROOKlrYXf C. R. R. A 

consent to reference waives the constitutional 
right to a jury — ^A refusal of a referee to pro- 
ceed after entering upon the reference, requires 
the appointment of a new referee.. 105 App. Div. 88 

1022 JBPFBasoN Co. Nat. Bank v, Dbwby. What 
constitutes short decision under the Code and 
distinguishes it from long form of decision. 

181 N.Y. 98 
1063-1069 INDUSTRIAI. & Gbnbraz, Trust, L't'd v. Tod 

Struck Jury — The names from which the jurors 
are struck must be selected in the presence of 
the parties or their attorney — The commissioner 
should acquaint himself with the issue. 

104 App. Div. 517 

1151 FBOPIrB BZ RBt«. HURD V. McCl,BIrI«AN. 

County Judge of Kings Co. — Compensation for 
drawing jurors — ^Waived by waiting to demand 
the same until two years after his term expired 
^The statute contemplates its being determined 

in advance of the service 102 App. Div. 21 

1212 City Trust, S. D. & S. Co. v. Ambrican Brbw- 
ingCo. When Surety Co. may recover amount 
paid for counsel fees and disbursements as well 
as penalty and taxable costs paid, in action up- 
on bond for violation of Liquor tax law. 

182 N. Y. 285 
1215 FULLBRTON V, YouNG. Damages— Action for in- 
jury to property — Merit of inquiry — Order of 
reference unauthorized 46 Misc. 292 

1222, 1223 MathoT v. GribbbIt. Action by an attorney to 

establish a lien on his client's papers, etc. How 
judgment may be entered where a demurrer in- 
terposed by the client is overruled and the 
client fails to answer over 102 App. Div. 426 

1251, 1255 Van I^can v. City of Nbw York. Right of re- 
ceiver in supplementary proceedings to an 
award made a judgment debtor on condemna- 
tion of lands — Period during which such right 
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1255 Van Ix>an v. City of Nrw York. Judgment— 
When a receiver in supplementary proceedings 
based thereon is entitled to an award for land 
apon which it is a lien, although the award is 
payable ten years after the judgment is dock- 
eted 105 App. Div. 572 

1268 Pbi«dmark v. Wbinstbin. Discharge in bank- 
ruptcy — When it does not authorize the cancel- 
lation of a judgment of a creditor whose res- 
idence is stated in the schedule as '' unknown." 

45 Misc. 329 
1268 Grosso V, Marx. Effect of a discharge in bank* 
ruptcy on the lien of a judgment against real 
property — When the title to real estate, former- 
ly owned by a bankrupt, is marketable — National 
Bankruptcy Act and Code of Civil Procedure 
construed — ^Minor errors in schedules of cred- 
itors unimportant 45 Misc. 500 

1268 How9 V. NOYKS. Bankruptcy— Discharge— Debts 
created by fraud — ^Judgment obtained after 
bankrupt's discharge— Motion to cancel. 

47 Misc. 358 
1279 Davin V, Davin. Submission of the question, 
which of two claimants is entitled to the 
amount payable under the certificate of a frater- 
nal benefit society— The society is a necessary 

party— Judgment 105 App. Div. 580 

1282 Rii«KY V, Ryan. Motion to vacate a judgment 
against a decedent's estate — ^The lapse of a year 
is not a bar— ^^5 adjudicata — ^Terms of the 
order granting the motion where an appeal 
from the judgment has been discontinued — 
Security for costs — Motion distinguished from 

a special proceeding 45 Misc. 151 

1312 Nationai, Contracting Co. v, Hudson Rivsr 
Watbr Power Co. Appeal — Stay of proceedings 
— ^Undertaking — Limiting aggregate amount. 

47 Misc. 491 
1316 RoGBRS V. lNGBRSOi,i«. An Order substituting a 
party cannot be reviewed as an intermediate 
order on an appeal from the final judgment. 

103 App. Div. 490 
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1340, 1342 KiWS v. Nbahr. Power of Appellate Division 

to entertain an appeal from a County Court's 
affirmance oi a judgment by default — Proof re- 
quired that the defendant in default has a 
meritorious defense — Interference with the dis- 
cretion of the County Court where a substantial 
right is involved— Rule applied the same as on 

appeals from the Special Term 101 App. Div. 317 

1356, 1357 Matter of Soop v. Burhans. Appeal from an 

order of County Court of Ulster Co. , reversing an 
order of the City Court of Kingston, in sup- 
plementary proceedings to recover demised 
premises — It does not lie to Appellate Division 
— What is the final order mentionetl in section 
2660, Code of Civil Procedure 106 App. Div 341 

1380 I^K BoEUF V. Gary. A judgment creditor whose 
judgment is a lien on the share of the plaintiff 
in an action for partition, and expires pending the 
suit, is entitled to payment from the proceeds 
of sale where the complaint recognizes the ex- 
istence of the lien — ^A refusal pending the 
partition suit, by the Surrogate's Court to au- 
thorize the issuing of an execution and the ex- 
piration of the lien must be set up, if at all, by 
supplemental complaint — The complaint speaks 
as of the date of the commencement of the suit. 

101 App. Div. 358 

1391 Ros^NSTocK V, City op Nbw York. An execu- 
tion against the salary of a policeman in New 
York City is not authorized by this section. 

101 App. Div. 9 

1391 King r. Irving. Execution under a judgment 
for necessaries — Chap. 461 of Laws of 1903, 
amending this section , is not retroactive — A trus- 
tee, ten per cent, of whose trust fund is sought, 
should be made a party 103 App. Div. 420 

1391 Si«oanb V, Tiffany. Execution on a judgment 
for ' ' necessaries ' ' against the income of a trust 
fund — It can only be issued on notice — Con- 
stitutionality of this section as to pre-existing 
trusts ^ 103 App. Div. 540 

1393 Matter OF Stafford. Receiver in supplementary 
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proceedings — ^Hia appointment largely discre- 
tionary — Not appointed where the judgment 
debtor originally held a lease for life of real 
property, the title in fee to which was paid for 
out of her husband's pension money and was 
acquired by her before the docketing of the judg- 
ment—Merger of the leasehold interest in the 
fee 105 App. Div. 46 

1391 O'RriItLY V, Eri^anger. Exemptions— Articles 
used by an undertaker in business— Question for 
jury -. -. 46 Misc. 278 

1393 Smith v. Bi;ood. Sale, for debts, of a decedent's 
real property purchased with pension money— 
The proceedings therefore cannot be attacked 
collaterally in the absence of fraud— Not void be- 
cause a guardian ad litem is not appointed — ^The 
exemption is personal to, and does not survive, 
the pensioner — ^The duty, in any event, rests on 
the widow and next of kin to establish the fact 
in such proceedings 106 App. Div. 317 

1404 McMahon V, Cook. Exemption of property pur- 

chased with pension moneys. A surety on a 
bail bond when estopped from claiming such 
exemption — ^The defense ol exemption need not 
be anticipated in an action upon the bail bond. 

107 App. Div. 150 

1544, 1545 Fairwkathkr v. Buri^ing. Partition — Infancy 

of defendant does not entitle him to reference 
of issues of fact against'objection of a party. 

181 N. Y. 117 

1660, 1662 City of Nkw York v. Knickerbocker Trust 

Co. Encroachment of a building on a street in 
New York City — Sufficiency of a complaint in 
a suit in equity asking an adjudication that it is 
a nuisance and a mandatory injunction for its 
removal — It sets forth but one cause of action. 

104 App. Div. 223 

1662 Van Vbghten v, Hudson River Power T. Co. 

Nuisance — At law only damages caused prior to 

the commencement of the suic can be recovered 

— ^Proper measure of damages — This section re- 
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lating to its removal does not apply to an action 
at law 103 App. Div. 130 

1676 Shaw v. Youbcans. Mortgage foreclosure sale — 

The mortgagee purchasing the premises cannot, 
as against the owner of the equity of redemption, 
waive the requirement that the referee pay 
taxes — Duty of a mortgagor to pay taxes. 

105 App. Div. 329 

1699 Vulcanite Porti^and Cbmknt Co. v. Wii«i«iams. 

Replevin —Security for costs 46 Misc. 405 

1704 BURKB V. Graham. Replevin — When the value 
of a horse, which died after possession, had been 
retaken by the defendant, may not be recovered 
by the plaintifE 106 App. Div. 108 

1726 Hitchcock v. Wimplbbbrg. Replevin — When 

a judgment for the return of the article, and, if 
that be impossible, for its value, may be entered 
on a verdict for its value simply....l03 App. Div. 53 

1726 Giz«ROY V, EvKRSON-HiCKOK Co. Replevin by a 
vendor to recover property because of non -per- 
formance of the conditions of sale — ^Where the 
title passes to the vendee replevin does not lie 
against its successor in title — ^The value where 
the property has been delivered to the plaintiff 
must be fixed as of the date of trial—What ex- 
ception is sufficient ? 103 App. Div. 574 

1769 Wbigand v. Wbigand. Alimony pendente lite^ 

The Supreme Court should not relegate the wife 
and children to an inferior court, to there insti- 
tute criminal proceedings for abandonment. 

103 App. Div. 42 

1771 Sai,omon V, Sai«omon. Custody of children by 
the Court— Its power to enforce the duty of a 
father to support them by a decree in an action 
for separation or divorce — It has no power to 
amend a decree making no provision on the 
subject — ^The Court is not compelled to make 
such a provision in a decree— Practice of reserv- 
ing the right in a decree to thereafter make 
such provision, approved 101 App. Div. 558 

1771 Newman v, Nkwman. Decree of divorce award- 

ing the custody of a child of the marriage to 
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the wife— Application for leave to modify it in 
respect to the right of the wife to take the child 
out of the lorisdiction — When properly denied. 

105 App. Div. 63 
1772 WiwoN V. HiNiCAN. Divorce— When lien of 

mortgage given to secure payment of alimony 
terminates upon death of the divorced husband. 

182 N. Y. 408 

1774 PbtTit V, PrTTit. Interlocutory judgment of di- 
vorce—A marriage contracted in another State, 
thereafter and before final judgment, is void^ 
Bffect of the party seeking to avoid it having 
cohabited with the other party after entry of 
final judgment 105 App. Div. 312 

1774 Pbtit v. '^Vtvt, A marriage in another State, by 
the guilty party to a divorce suit is valid — Inter- 
locutory judgment of divorce — ^It does not dis- 
solve the marriage— Final judgment may be 
entered as of course — Dissolution of marriage 
contracted between interlocutory and final judg- 
ment » denied because of cohabitation after the 
entry of the final judgment . 45 Misc. 155 

1774 Phii,ups v. Pnn^tips. Divorce— Rule 76 of the 
General Rules of Practice is not inconsistent 
with this section — Duty of the clerk as to the 
entry of final judgment papers to be furnished 
to the Court - 45 Misc. 232 

1780 RoSBNBi«ATT V. J^RSSY NovKi^TY Co. Action by 

a non-resident against a foreign corporation— 
The place of the breach of a contract sued upon 
determines the right to sue — Pleadings alone 
considered — Question raised by demurrer or an- 
swer — Orders and decrees have no extra terri- 
torial force — ^Amendment of imperfect papers. 

45 Misc. 59 

1780 MacGinniss v, Amai«gamatbd Coppkr Co. De- 

murrer—An objection based on this section will 
not sustain it — ^The section relates to jurisdic- 
tion, not to the cause of action— Assumption 
that a plaintiff is a resident of the State of New 
York— Equity will not regard a mere charge of 
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fraud — Organization of a corporation to prevent 
competition in certain products 45 Misc. 106 

1780 Jacobs v. Mkxica.n Sugar Refining Co. Action 

against a foreign corporation by stockholder 
thereof— When not prohibited by this section. 

45 Misc. 180 
1780, 1781 Jacobs v, Mexican Sugar Refining Co., I^'td. 

An action by minority stockholders to prevent 
the cancellation of a lease to their corporation 
by the fraudulent act of its directors who also 
represent the lessor corporation— It may be 
maintained although both corporations are for- 
eign corporations— The corporation itself could 
not maintain the action — The action does not 
affect the title to real property 104 App. Div. 242 

1781 Acken v. Coughi,in. Foreign corporation — ^To 

what extent the Courts of the State of New York 
may interfere with its assets and business by 
injunction and the appointment of a receiver. 

103 App. Div. 393 

1822 Heinrich V, Heidt. Presentation through an 
attorney, of a claim against a decedent's estate 
to his executors— The notice of its rejection may 
be given to the attorney— Six months' Statute 
of Limitations ~ 106 App. Div. 179 

1822 Matter of GAti<. Statute of Limitations— Pro- 
ceeding by a creditor for modification of Sur- 
rogate's decree settling estate..^ 182 N. Y. 270 

1825, 1826 Matter of Warren. Leave to issue an execu- 
tion under an administrator — ^What must be 
shown on application therefor — No preference 
can be given to a judgment creditor under sec- 
tion 1826 - 105 App. Div. 582 

1888 Town of Ui^ysses v. Ingersoli^. Official bonds 
--County Treasurer's bond running to a county 
—When a Town is entitled to bring action 
thereon 182 N. Y. 369 

1902 AxFSON V, Bush Co. Action for causing death by 

negligence— May be maintained although widow 
and next of kin are non-resident aliens. 

182 N. Y. 393 

1913 Feni^onz;. GArLLARD. Special proceeding— Final 
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order establishing debt— Right to sue— Attorney 
and client — Substitution — ^Pinal order directing 
payment to former attorney — Action by assignee 
to recover— Demurrer 46 Misc. 151 

1925 HbarsT v. McCi^i^ULN. Taxpayers' action- 

Proof of fraud, etc., essential to its mainte- 
nance—Section 59 of the New York Charter does 
not authorize such an action without proof of 
fraud or bad faith — ^The statute was not in- 
tended to protect against bad judgment — Nor 
against acts within an officer's jurisdiction — 
"Waste" and "injury" defined— What state- 
ment as to proposed illegal audits constituted 
merely a conclusion — Evidential facts must be 
alleged — ^Averments as to the price paid for gas 
in other places— What constitutes bad faith. 

102 App. Div. 336 

1925 TRUMBUirt V. Pai«mbr. The fact that a village 

tax is invalid for want of notice and hearing 
does not entitle a taxpayer of the village to 
maintain a taxpayer's action under this section. 

104 App. Div. 51 
•2082« 2083, Pbopi«s kx rki«. Birmingham v. Grout. Trial 

2084 of issues under an alternative writ of mandamus 

—The facts are to be found at the Trial Term, 
and the law applied thereto at the Special 
Term — Stipulation that the trial Judge shall 

determine the questions of law ^ 45 Misc. 181 

2125 PbopItB 9X rbl. Lahbv v, Woodbury. Cer- 
tiorari— The determination dismissing an em- 
ployee of the Street Cleaning Department of 
New York City does not become final until 
known to him— From what time the four calen- 
dar months begin to run ^ 102 App. Div. 333 

2125 Matter of Wbbks. Reconsideration of an audit 
after a writ of certiorari has been issued for its 
review— The Court will take notice of such fact 
when set up with return and will dismiss the 
writ-^AppHcabtlity of the Statute of Limitations 

to 8 new writ 106 App. Div. 45 

2125 Pbopi^b ex kbi,. McCabk v. Snbdbckbr. Cer- 
tiorari— It may be issued after four months, 
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where the action of a town board npon a claim 
was sought to be reviewed by mandamus and 
the determination made was not upon the 
merits—' ' Action *' construed to include a special 

proceeding - 106 App. Div. 89 

2135 P90Pi«E Bx RBi«. Mbbhan V. Greek. Further 
return to a writ of certiorari — It will not be re- 
quired to state facts not called for by the writ. 

103 App. Div. 393 
2231, sub. 1 Martin v. Crossi«EY. Summary proceedings — 

Expiration of term— I^andlord's right of re-entry 
— ^Precept— Irregular service— Waiver. 

46 Misc. 254 
2233 et seq. Beecher v. City op New York. Forcible 

entry and detainer— The forcible removal of one 
privileged to maintain a refreshment stand near 
a public building is not within the purview of 

the statute 102 App. Div. 269 

2232, 2242, Matter op Mawson v. Wermuth. Summary 
2244 proceedings — ^Proceeding to remove person hold- 

ing over land sold under execution— When 
defendant may show invalidity of sale. 

182 N. Y. 234 
2249, 2260 Matter op Soop v, Burhans. Appeal from an 

order of County Court of Ulster Co., reversing 
an order of City Court of Kingston in summary 
proceedings to recover demised premises — It 
does not lie to Appellate Division — ^What is the 
final order mentioned in section 2260, Code of 

Civil Procedure 106 App. Div. 341 

2269 MAiGn«i«E v, Leonard. Objection that contempt 
proceedings were begun by a notice of motion 
instead of by order to show cause or attach- 
ment, when waived— Order fixing a fine and 
committing the debtor until fine and sherifiPs 
fees be paid amended by striking out the latter. 

102 App. Div. 367 
2284 New Jersey Foundry & M. Co. v, Sibbert. 
Contempt — ^Wilfully disobeying the order re- 
quiring him to appear on June 14th, 1904, for 
" examination '' is a sufficient statement of the 
offense— Fine of $250 is authorized 45 Misc. 357 
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2325 Mattsr oir Pr^sVON. Findings sufficient to es- 
tablish Innacy — ^Findings not limited to sole 
question of lunacy — Opinions of neighbors as 
to sanity entitled to little weight as against 

facts.. ,.....,» 46 Misc. 46 

2333| 2334 Saivbbr v. Laknbk. Commission to inquire as 

2336 to mental capacity — ^What orders directing the 
pajrment of the commissioner's fees, where the 
alleged incompetent is found to be capable of 
managing her afi^rs, are not enforcible out of 
her estate 101 App. Div. 167 

2335 SwANSTROM V. Day. Deed— Aged father to son 
— Setting aside — Fraud and undue influence— 
Burden of proof — ^Mortgagee without notice — 
Possession as notice — Finding on inquisition of 
Innacy not retroactive 46 Misc. 31" 

2338 Matter of Notman. Compensation of a com- 
mittee of the property of an incompetent — 
When committee is not bound to convert se- 
curities into cash in order that his commissions 
be allowable thereon — His duty in respect to 

holding them 103 App. Div. 520 

2458, sub. 1 Bank op Port Jbfpsrson v, Dari.ing. Supple- 
mentary proceedings— Affidavit as to the issu- 
ance of an execution to the county ' * where 
said judgment debtor has a place for the reg- 
ular transaction of business in person or by 

agent "—It is fatally defective 102 App. Div. 431 

2476, sub. 4 Spratt v, Syms. Will of a non-resident— Prin- 
cipal letters can issue only where the will is 
proved— It is sufficient that it be produced be- 
fore commissioners appointed to take proof 
thereof — ^When ancillary letters can t>e issued. 

104 App. Div. 232 

2514 Matter op Gai«i,. Statute of Limitations — Pro- 
ceeding by a creditor for modification of Surro- 
gate's decree settling estate 182 N. Y. 270 

2557 MatTBR op Corbin. Executor's accounting— 
The Surrogate is not justified in imposing costs 
on a contestant, some of whose objections were 
well founded ..^ 101 App. Div. 25 

2582 Matter op Choats Decree admitting a will to 
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probate and the issuance of letters testamentary 
thereunder — ^It terminates the power of a tem- 
porary administrator — Stay created by an appeal 
from the decree— The Surrogate may authorize 
executors to act under this section. 

105 App. Div. 356 

2588 Matter of Burtis. Appeal from a Surrogate's 
decision refusing to admit a will to probate — 
When the questions of fact will be sent to a jury 
for decision 107 App. Div. 51 

2612 Mattbr op Avbry. Foreign Trust Co. is not en- 
titled to letters testamentary— Power of foreign 
corporation to do business in this state discussed 
—■Unauthorized investments as grounds for rev- 
ocation of letters testamentary 45 Misc. 529 

2617 Matter op Davis. Will— When foreign admin- 
istrator of decedent may intervene upon probate 
of decedent's will in this state 182 N. Y. 468 

2623 Matter op Davis. When probate of will cannot 

be defeated by death of the sole devisee, legatee 
and executrix before death of testatrix. 

182 N. Y. 468 

2624 Matter op Trotter . Surrogate— Jurisdiction as 

to construction of will 182 N. Y. 465 

2624 Matter op Davis. Will— An inquiry as to 
whether its provisions are effective because of 
the death of the sole beneficiary is not proper in 
proceedings for its probate — ^A foreign admin- 
istrator of the decedent may on his own appli- 
cation be made a party thereto — He cannot ask 

that the will be construed 105 App. Div. 221 

2653a Roche v. Nason. Will— What constitutes ' ' sound 
mind and memory *' — ^An enfeebled condition of 
body does not affect testamentary capacity — 
That a testator intended to commit, or that he did 
commit suicide does not— Proof required from a 
subscribing witness to a will executed in dupli- 
cate— Presump ion where the will consists of 
several t3rpewritten sheets fastened together — 
Possible inchoate dower right precludes the 
holders testifying to personal transactions with 
the testators — Hearsay evidence as to what was 
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heard in the family and as to what was said by 
the testator's mother is incompetent. 

105 App. Div. 256 
2653a Cakolan v. O'Donnbi^l. Costs in an action 

to establish a will — ^The action is a law — Costs 
not awarded to a defendant where a verdict is 
directed for the plaintiff 105 App. Div. 577 

2660 Matter op Irbi#and. Surrogate's Courts — 
Petition — ^Verification— Disregarding immaterial 
defects— Administration in cases of intestacy^ — 
Letters to competent person not entitled with 
consent of person entitled 47 Misc. 546 

2685 Matter op CiotTO. Revocation of letters of ad- 
ministration granted to the County Treasurer- 
One to whom a claim against the decedent was 
assigned by a corporation after the issue of the 
letters cannot apply therefor under this section 
— ^What defect in the petition for letters by the 
County Treasurer is not ground for their revo- 
cation _ 105 App. Div. 143 

2707, 2710 Matter op McGuire. Lien of an attorney on 

deed of a decedent — ^Where such a lien * is 
claimed, an application by the administratrix to 
compel its delivery should be dismissed. 

106 App. Div. 131 
2709 KiLLiAN V. Heinzerung. Witness— Disqualifi- 
cation on death of party to transaction — How 

far disqualification removed by examination be- 
fore Surrogate under this section — Evidence — 
Sufficiency— Credibility of witness — Executory 
agreement with deceased person demands clear 

prOOI... .■...».».— «»»»»»«««»« ....»«».«».. ..».«»«»»»»i ................ *r/ JjQLISC. OaA 

2713, sub. 3 Matter op Libolt. Transfer tax— Where the 

articles specified in this section do not exist, 
their value should not t>e deducted from the 
taxable estate 102 App. Div. 29 

2722, 2726, Matter op Gai^i,. Statute of Limitations— Pro- 
2745 ceeding by a creditor for modification of Surro- 
gate's decree sealing estate 182 N. Y. 2''0 

2725, sub. 1 Matter op Warren. When the question whether 

money paid to an administrator is an asset of 
the estate should be determined on an account- 
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ing pnrsaant to this section, considered. 

105 App. Div. 582 

2728 Matter op St. John. Executor's accounting — 
Under what circumstances a party, not cited, 
may appear — ^Duty of the Surrogate in the 
premises ^ ~ 104 App. Div. 460 

2730 Mattbr op Arnton. Commissions— How divi- 
ded among executors 106 App. Div. 326 

2730 Matter op Sprague. Will — Life tenant of in- 
come — ^Executor — ^Additional compensation by 
will 46 Misc. 216 

2730 Matter OP McCoRMiCK. Executors and admin- 
istrators — Commissions where one executor dies 
before judicial settlement — Allowance to repre- 
sentative of deceased co-executor discretionary 
— Residuary estate in trust — Rights of infant 
and trustee 4^ Misc. 386 

2730 Matter op GaIvI,. Statutory commissions of an 
executor — ^They may be denied in the discretion 
of the Surrogate — His discretion is reviewable 
at the Appellate Division 107 App. Div. 310 

2732 Matter op New York Security & Trust Co. 

Statute of distribution — Second cousins entitled 

to share by representation 46 Misc. 224 

2732, sub. 12 Matter op DeVoe. Distribution of personal es- 
tate — Grand nephews are entitled to share with 
nephews ~ 107 App. Div. 245 

2746 Matter OP SCHUirER. Infant— Mother not guar- 
dian within this section — Pa3ntnent of distribu- 
tive share ~ ^ 46 Misc. 373 

2749 Smith v. Bi<ood. Sale, for debts, of a decedent's 

real property purchased with pension money — 
The proceedings therefor cannot be attacked 
collaterally in the absence of fraud — Not void 
because a guardian ad litem is not appointed — 
The exemption is personal to, and does not 
survive, the pensioner— The duty, in any event, 
rests on the widow and next of kin to establish 

the fact in such proceedings 106 App. Div. 317 

2749, 2801 Matter op Hatch. Sale of decedent's real estate 

— When proceeds thereof cannot be used to pay 
expenses of administration 182 N. Y. 320 
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2822, 2827 MatTBR OF Burdick. Will— Testamentary guar- 
dian—Right of surviving parent — ^Attempted ap- 
pointment held invalid — Power of Surrogate. 

47 Misc. 28 
2906, snb. 2 Franks v, Havbns. Attachment in the Munici- 
pal Court of Buffalo — ^What affidavits do not 
confer jurisdiction — ^Effect of a general appear- 
ance by a defendant not served and his neglect 
to move to dismiss the attachment until an ad- 
journed day — It is not a waiver of a want of 
jurisdiction in the Court to issue it. 

102 App. Div. 67 
2957 MoisSN V. Burr. Plea of title in a Justice's 

Court — ^The complaint cannot be amended in 

the County Court so as to set up a new defense 
by way of counter-claim 102 App. Div. 248 

3013, sub. 2 Matter of I#ent v. Mover. Justice of the Peace 

—His duty where a summons and verified com- 
plaint are filed and the plaintiff fails to appear 
on the return day and the defendant appears, 
but does not file verified answer 45 Misc. 139 

3017 McMahon v. Arnoi<d. Twenty years* Statute of 

Limitations applicable to an action on a Jus 
tice's judgment— Chap. 307, I^tws of 1894, ap- 
plies only to future Justices' judgments. 

107 App. Div. 132 

3057 Smith v, Cayuga Lake Cement Co. The words 

•'error in fact" defined 105 App. Div. 307 

3063 CI4NTON V. PREAR. Appeal from a Justice's 

Court to a County Court— Jurisdiction of the 
latter to reverse the judgment of the former 
Court..... .. 107 App. Div. 571 

3064 KilfTS V. Neahr Power of the Appellate Divi- 

sion to entertain an appeal from a County Court's 
affirmance of a judgment by default — Proof re- 
quired that the defendant in default has a 
meritorious defense — ^Interference with the dis- 
cretion of the County Court where a substantial 

right is involved 101 App. Div. 317 

3064 Doughty v. Picott. Appeal from a Justice's 

judgment in default of appearance — Amendment 
of a notice of appeal demanding a new trial in 
the County Court— Amended return. 

105 App. Div. 339 
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3066 Sbcith v. Cayuga Lakb Cbmbnt Co. Costs 
awarded on the reversal of a jadgment of a 
Justice of the Peace— They are not discretionary 
where the error of the Justice lay in the dis- 
missal of the complaint because of the non- 
payment of the costs of a previous appeal — 
When the non-payment therefor does not oper- 
ate as a stay 105 App. Div. 307 

3071 Cutting v. Jsssbcbr. This section should be 

construed to relate to the issue only, and in no 
way affects the time when action shall be deemed 

pending in the Cotmty Court 101 App. Div. 283 

3188, 3189 Campbbi.1, v, Haluhan. Appeal— -Judgment of 

City Court overruling demurrer — Costs — ^Appeal 

on an order for retazation 46 Misc. 409 

3232, 3233 Cassavoy v, Pattison. Costs on a reversal of 

an interlocutory judgment overruling a demurrer 
to two only of seven causes of action stated in a 
complaint — ^What costs are allowed— They are 
not immediately collectable — Proper form of 
judgment in respect to such costs. 

101 App. Div. 128 
3251, sub. 4 CAMPB1SX.L V, Hai,i«ihan. *' Trial term" in this 

section construed 46 Misc. 409 

3253 Badger v. Johkston. Extra allowance in a 
judgment by default in a mortgage foreclosure 
—It is authorized under a notice of application 
for judgment 106 App. Div. 237 

3264 McDbrmott V, YrsItIN. Costs— A retazation of, 
may be ordered twelve days after the entry of 
judgment and after an appeal therefrom and an 
undertaking have been served by the moving 
party 103 App. Div. 418 

3268 P»i,z V. Roth. City Court of New York— Security 
for costs — ^Affidavit — Allegation as to plaintiff's 
non-residence 46 Misc. 419 

3268 VUI,CANITB PORTI^ANI) CbM^NT Co. V. WlI^UAMS. 

Replevin— Security for costs 46 Misc. 405 

3268, sub. 1 Tayi^or v. Norris. Security for costs— What 

does not constitute "residing without the State. ' ' 

104 App. Div. 21 
3320 Adams v. EifWOOD. Receiver, commissions of, 
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on property in excess in value of the amount 
dne from the judgment debtor— Brokerage for 
procuring the receiver's bond — Extra allowance 
to the receiver's attorney 104 App. Div. 138 

3347 K&UGMAK V. Hanover Fire Ins. Co. Inter- 

pleader in the City Court of New York. 

45 Misc. 346 
3360 sub. 3, 7 Matter of City op Rochester. (In re Neun) 

Condemnation of rights in an alley with a view 
to its discontinuance— An order overruling pre- 
liminary jurisdictional objections is appealable 
— ^What allegations of a petition are sufficient — 
Objections relating to curable defects of minor 

import, how taken 102 App. Div. 99 

3357, 3384 Matter op City op Rochester. Condemnation 

of land for municipal purposes — When property 
owner who has accepted award and conveyed the 
premises may thereafter recover the costs of the 

proceeding 181 N. Y. 322 

3369, 3372 N. Y. O. & W. R. R. Co. v. McBride. Costs in 

proceedings to condemn lands 45 Misc. 516 

3383 Matter op City op Rochester. Kin re McLean) 

— Condemnation of land for a park in the City 
of Rochester — A park is a "public place" within 
the repealing clause of the Condemnation Law 
— ^The Condemnation Law is inapplicable. 

102 App. Div. 181 

3412 Schenectady Co. v. Schenectady R. R. Co. 
Notice of mechanic's lien— It is insufficient if 
acknowledged instead of being verified — When 
a money judgment may be recovered against 
the principal contractor — ^When a demurrer does 
not lie, although such judgment is not specif- 
ically demanded.... 106 App. Div. 336 

3412 Aex V, Ai^ifEN. Mechanic's lien— Where the 
work is incomplete when an action is brought 
to foreclose it, but is subsequently completed, a 
personal judgment is improper 107 App. Div. 182 

3418 RocKifAND Lake Co. v. Port Chester. Me- 
chanic's lien on money due by a village to a 
contractor— The village is not obliged to pay 
costs in excess of the amount due to the con- 
tractor 102 App. Div. 360 
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LAZARUS LEVY, Appeli.ant, v. SIMON POPPER, 

Respondent. 

Supreme Court, Appellate Division, First De- 
partment, June, 1905. 

§ 395. 

statute of lAmitatians — Written acknowledgment of debt constitutino 
new contract within th§ meaning of section 395, Code Civil 
Procedure, 

A letter written by the defendant in answer to a letter of the 
plaintiff which is as follows: " I received your two letters in 
due time. I expected to call on you regarding my account this 
week, which is the reason of my not answering your first. • • • 
You may rest assured that I will pay you every dollar I owe 
you within a short time," contains an acknowledgment of the 
debt and a promise to pay it, and constitutes a new promise 
within the meaning of the statute. 

{Decided June, 1905.) 

Appeal from judgment entered on dismissal of 
complaint and from order denying motion for new 
trial. 

F. Spiegelhergy for appellant. 
C. F. Williams, for respondent. 



2 CIVIL PROCEDURE REPORTS. 

Levy V, Popper. 

Patterson, J. — The plaintiff is the surviving 
partner of the firm of Levy & Co., stock brokers, in 
the city of New York. On the 23d of September, 
1889, that firm bought 100 shares of the Anniston 
Land Company stock for the defendant, and paid 
therefor the sum of $6,725. Immediately after the 
purchase the plaintiff forwarded to the defendant a 
notice thereof and a statement of the amount due, 
which statement was retained without objection. 
It is alleged in the complaint that on or about the 
28th day of August, 1899, in consideration of the 
foregoing facts, the defendant promised in writing 
to pay such indebtedness, but has failed to do so. 
The defendant, in his answer, admits that the state- 
ment of amount claimed to be due the plaintiff was 
sent him at about the 23d of September, 1889, and 
sets up the six years' Statute of Limitations. On 
the trial of the case facts were stipulated, and, 
among others, that on or about the 23d of Septem- 
ber, 1889, the defendant requested L. Levy & Co. to 
buy for his account 100 shares of the capital stock 
of the Anniston Land Company, which order was 
duly executed and L. Levy & Co. paid f 6,725 there- 
for; that immediately afterwards the plaintiflPs 
firm forwarded a notice and a statement of the 
amount due, which the defendant retained, without 
objection, and thereafter like statements of the 
amount due were sent to the defendant up to and 
including the 1st day of July, 1891, which he like- 
wise retained, without objection; that on Novem- 
ber 7, 1901, the plaintiff forwarded to the defendant 
a copy of his account containing the plaintiff's claim 
arising out of the purchase of the Anniston Land 
Company stock; that on July 15, 1902, the plaintiff, 
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after notice, mailed to the defendant, caused the 
100 shares of the Anniston Land Company stock to 
be sold at public auction, and the stock was struck 
down to the highest bidder for the sum of $19525, 
which amount was credited to the defendant; that 
on January 17, 1902, demand was made by the 
plaintiff on the defendant for the balance due, and 
no payment was made. The defendant offered no 
proof, but the plaintiff introduced in evidence three 
letters, one dated August 24, 1899, referring to the 
indebtedness for the 100 shares of the Anniston 
Land Company stock, held by his firm for Popper, 
and asking if it would not be well to settle up some 
of his indebtedness, if not all. Also another letter, 
dated August 30, 1899, as follows : " Mr. Simon Pop- 
per. Dear Sir: Not having received a reply to our 
letter, we suppose you were either out of town or 
did not receive same, therefore, we register this 
one and expect to hear from you very soon in answer 
to same.'^ The third letter, written by the defend- 
ant, is as follows: "August 31, 1899. Mess. L. Levy 
& Co. Dear Sirs: I reed, your two letters in due 
time. I expected to call on you regarding my ac- 
count this week, which is the reason of my not 
answering your first. It is a fact I made a good 
deal of monev, but I had lots of old affairs to settle 
up. You may rest assured that I will pay you every 
dollar I owe you within a short time. I am largely 
interested in a transaction at present; when that is 
closed up you will surely hear from me substan- 
tially. Yours very truly, Simon Popper." 

This last letter contains a,n acknowledgment of 
the debt and a promise to pay it and constitutes a 
new promise within the meaning of the statute. 
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Section 395 of the Code of Civil Procedure provides 
that an acknowledgment or promise contained in a 
writing signed by the party to be charged thereby 
is the only competent evidence of a new or continu- 
ing contract whereby to take a case out of the opera- 
tion of this title (Benedict v. Slocum, 95 App. Div., 
602; Crandall v. Moston, 42 App. Div., 629). The 
case is quite different from Connecticut Trust Co. 
V. Wead (172 N. Y., 97). There is no question of 
stock bought on margin or of a general account. 
The letters of the plaintiff to the defendant do not 
call for margin. From the facts stipulated there 
can be no other inference than that the claim of the 
plaintiff is upon a simple transaction of the pur- 
chase of stock, the plaintiff's firm paying the money 
for it and the whole of it. A demand upon the 
defendant is shown, as are also his refusal or neg- 
lect to comply with that demand, the running of 
the six years' statute and a subsequent sufficient 
writing signed by the defendant by which he made 
a new promise to pay what he owed the plaintiff 
upon the only transaction appearing in tlie case. 

The judgment and order should be reversed and 
a new trial ordered, with costs to appellant to abide 
the event. 

All concur. 

Note. — Under section 395 of the CJode of Civil Procedure, the 
only conii>etent evidence of the acknowledgment or new promise 
to take a case ont of the operation of the statute, Is an acknowl- 
edgment or promise in writing signed by the party to be charged. 

But the effect of the payment of principle and interest Is 
specially excepted by this section of the Code.. 

Therefore, it is competent to prove by parol the payment of 
interest, for this suspends the operation of the statute. Mills as 
Ex. V, Davis, 16 Civ. Pro., 417. 

And the burden of proving that the action is not within the 
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statute Is npon the plaintiff. BelUy v. Sabater, 26 Civ. Pro., 34, 38; 
Abbott'n Trial Ev., 822. 

And where a written acknowledgment Is relied upon, oral 
proof may be used to show the character of the Indebtedness, if It 
Is not sufficiently set out in the writing. Hodnett v. Gault, 64 
App. Dlv.. 163. 

An express promise to pay, however, Is unnecessary, as where 
there was an offer to give " a due bill as an acknowledgment." 
Benedict v, Slocum, 95 App. Dlv., 602-604 ; Manchester v, Braedner, 
107 N. Y., 346; Shaw t?. lAmbert, 14 App. Dlv., 266; Fletcher v. 
Daniels, 52 App. Dlv., 67; Brlntnall v. Rice, 63 App. Dlv., 64; 
ard, 173 N. Y., 618. 

But an outlawed claim is not revived by a letter of a debtor 
offering to buy it for a small sum. Connecticut Trust Co. v, Nead. 
172 N. Y.. 497. 

The rule being that there must be, In order to revive a claim, 
an express promise to pay, either absolute or conditional or an 
acknowledgment of the debt as It exists made under such cir- 
cumstances that a promise to pay it may be fairly Implied. 
Wakeman v, Sherman, 9 N. Y., 85; Manchester r. Braedner, 107 
Id., 346. 

The form of the alleged promise referred to In the Connecticut 
Trust Co. case (supra) was as follows: 

"I am not yet able to take up the note, and have no definite 
prospect of being able to do so for a long time to come; but If 
you are disposed to name some small sum that you will take for 
the note I shall be glad If I can do so In Justice to other interests 
to buy it." 

But If a legal liability to pay once existed, and has been 
suspended or barred In some technical way, short of substantial 
satisfaction, a moral obligation to pay still exists, which is recog- 
nized both by statute and common law. Matter of Chapman v. 
New York City,, 168 N. Y., 80-85; Tebbetts i'. Dowd, 23 Wend., 
379-382; Bu«hwell Stat of Lim., § 36. 

As to form of an acknowledgment of an indebtedness good 
under the statute, see Kahn t;. Crawford, 28 Misc., 572; Fletcher 
17.. Daniels, 52 App. Div., 67-68, and It is not necessary that the 
acknowledgment should contain the amount or character of the 
obligation. Kincald i*. Archibald, 73 N. Y., 189. 

And parol evidence may be used to Identify the defendant. 
Manchester i*. Braedner (supra). 

As the statute reads acknowledgment or promise, a distinct 
promise to pay is not necessary. Henry t". Root, 33 N. Y., 626, 
580; Kahn i;. Crawford, 28 Misc., 572. 
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Blatter of The Tweedie Trading Con^Miny. 

An executor cannot by his promise or acknowledgment, oral or 
written, revive a debt against the estate of his testator already 
barred by the statute. Bloodgood v. Bmen, 8 N. T., 362; Butler v. 
Johnston, 111 id., 204; Schultz v. Morette,' 146 id., 137; Yates v. 
Wing, 42 Ai^. Div., 356-362. 



In the matter of the aitlication of THE 
TWEEDIE TRADING COilPANY to perpetu- 
ate THE TESTIMONY OF HANS HANSEN ET AL. 

Supreme Court, Appei^late Division, First De- 
partment, June, 1905. 

§§ 870, 871. 

Motion to vacate order for the perpetuation of testimony denied on 
the merits — Sufficient time to prepare for cross-examination — 
Examination shows from length and character that counsel com- 
prehended situation. 

Where twenty-four hours notice of an examination nnder an 
order is given, and counsel ha£ the opportunity, and avails 
himself of it, to conduct the examination, and does not object 
by affidavit that he did not sufficiently comprehend the subject 
matter to conduct the cross-examination which is full, volu- 
minous and comprehensive, justice requires that the testimony, 
as in this case, be perpetuated. 

(Decided June, 1905.) 

Appeal from an order vacating an order for the 
perpetuation of the testimony of witnesses. 

Everett P. Wheeler j for appellant. 

Herbert Barry, for respondent. 

Hatch, J. — On the 10th day of August, 1904, the 
Tweedie Trading Company procured an ex parte 
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order for the purpose of examining seven persons, 
officers and crew of the steamship Skuld, which 
was at that time in the port of New York. Its ap- 
plication was based upon the affidavit of M. Stanley 
Tweedie, president of the Tweedie Trading Com- 
pany, which company was about to commence an 
action against the Somerset Coal Company. The 
coal company, subsequent to the granting of the 
order, made a motion to vacate the same, which was 
denied, and the examination of the witnesses 
therein mentioned for the purpose of perpetuating 
their testimony was had. Thereafter, and on the 
3d day of December, 1904, the Somerset Coal Com- 
pany procured an order for leave to renew the mo- 
tion upon the merits, to be heard upon such further 
affidavits in addition to the original papers as might 
be then presented. 

The particular grounds upon which the motion to 
vacate the ex parte order was based in the first 
instance do not clearly appear. It is to be assumed, 
however, that any technical defects which existed in 
the papers upon which the order was founded were 
called to the attention of the Court at the time 
when such motion was heard. The application 
resulting in the present order was made after leave 
obtained to renew the same upon the merits and 
upon additional papers. This authorized the Twee- 
die Trading Company to present additional papers 
in support of the order which it had obtained, and 
also to meet the case made by the coal company 
upon the merits. It appears from the decision of 
the Court below that the Court, in vacating the 
ex parte order and in suppressing the depositions, 
disposed of the same solely upon the merits. This 
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was in conformity to the order granting leave to 
renew the motion, as, under that order, the only 
question before the Court was the merits of the 
application, which eliminated any technical objec- 
tion; and if any such technical objections existed 
against the first order, the coal company was con- 
cluded by the disposition of that motion to vacate, 
as it took no appeal from the order entered thereon. 
It is quite possible that the affidavit upon which 
the original order was granted was defective, in 
that it did not state, as required by sections 870 and 
871 of the Code of Civil Procedure, that the proposed 
action was about to be brought in a court of record, 
which is essential to be stated in an application 
under these sections. It may be also that there 
were other technical defects in such affidavit. 
These questions, however, are not now before us; 
as the last application was expressly directed to a 
consideration of the merits, and the learned Court 
below disposed of it upon such theory. It is now 
made to appear that an action has been brought 
against the coal company in the Supreme Court 
of the State of New York, for a breach of con- 
tract in the quality of coal furnished thereunder 
to the steamers, and in the delay in furnishing it. 
The papers presented on the part of the plaintiff 
in the action thus brought are abundantly sufficient 
to justify the granting of an order for the perpetua- 
tion of the testimony of the witnesses who have 
been examined; and such order has been held by 
this Court to be proper for the perpetuation of tes- 
timony of witnesses under such circumstances, 
although it would be improper if the examination 
were sought solely to enable the plaintiff to frame 
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the complaint (Matter of Anthony & Co., 42 App. 
Div., 66). 

Upon the merits, we think this motion should not 
have been granted. The grounds urged for grant- 
ing the motion upon the merits were, that the notice 
of the examination was so short as not to permit the 
defendant or its attorneys properly to prepare for 
the cross-examination of the witnesses, and that the 
Tweedie Trading Company was guilty of negligence 
in not making an earlier application for their exam- 
ination, as the steamer had been in the port of New 
York for nearly or quite a week prior to the applica- 
tion. The Court in its determination adopted the 
latter suggestion, holding that the Tweedie Trading 
Company had control of the witnesses whose testi- 
mony was sought to be perpetuated, and also 
knowledge of when the ship would arrive; that the 
controversy had existed for a considerable period 
of time prior to the arrival of the steamer; that the 
matters involved were complicated, and the short- 
ness of the notice did not permit of preparation for 
the cross-examination. 

It appears that while the Tweedie Trading Com- 
pany had knowledge that the ship was in port, yet 
the necessity for the perpetuation of the testimony 
of the witnesses had not then become apparent. 
The trading company were only advised by their 
counsel of the necessity of perpetuating the testi- 
mony shortly prior to the making of the application. 
While there is basis for saying that the application 
ought to have been made earlier than it was, and 
that a longer notice should have been given to the 
defendant than was given, yet if it is made to ap- 
pear that the defendant coal company has not been 
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prejudiced on account of the shortness of the 
notice, the order ought not to have been vacated or 
the depositions suppressed, even though the plaint- 
iff, by greater diligence, could have given a longer 
notice. 

It appears by the moving papers that the coal 
was furnished pursuant to the terms of a written 
contract, which provided that the coal company 
should should furnish to the steamers of the trading 
company " Somerset Run of Mine Coal at Philadel- 
phia," at a particular price per ton, and that par- 
ticular provisions were made for the time when the 
coal should be delivered. The issue between these 
parties is as to a breach of this contract as to the 
quality of the coal furnished and the time of its 
delivery. Upon such subjects, it is evident that 
the coal company is possessed of information and 
of testimony available to it in showing that it ful- 
filled its contract. If the coal was delivered on 
time and was of such a character as answered to 
the description " Somerset Run of Mine Coal," and 
was delivered at the particular place required, the 
testimony sought to be perpetuated will only be- 
come material as to the actual quality of the coal 
delivered and the time and place of its delivery. If 
the coal was not of the quality required in the writ- 
ten contract, then the testimony sought to be per- 
petuated grows more material, as it is quite 
important upon the question of damages. 

The testimony given under the order is not set out 
in full in the record. Sufficient is stated, however, 
to show the course of the examination and the ques- 
tions to which the testimony related. These were 
the ship^s draft and condition on the voyage after 
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the coal had been delivered, the speed she made as 
compared with other voyages, the steam pressure, 
the speed per hour, the basis of a calculation made 
by the captain as to the speed lost by the alleged 
poor quality of the coal, the weather conditions on 
the voyage and the number of revolutions of the 
engine with varying steam pressure. Testimony 
respecting these conditions was mainly derived 
from entries made in the log book of the particular 
voyage and comparison thereof with the log books 
of other voyages. It is evident, therefore, that no 
great amount of time was required for an intelligent 
lawyer to acquaint himself with the facts so as to 
enable him to conduct an intelligent cross-examina- 
tion upon such subjects. The lawyer who conducted 
the examination is not heard in any affidavit or 
other proof to say that he did not fully comprehend 
the subject-matter of the investigation, the log 
books, the point at issue, or but that he intelligently 
and fully cross-examined the witnesses upon such 
subjects. The service of the order for the examina- 
tion gave twenty-four hours' notice to the Somerset 
Coal Company; and in negotiations between the par- 
ties notice of the proposed examination was given 
some forty hours prior thereto. The examination 
began at twelve o'clock noon of Thursday, August 
eleventh, and was finished at one p. m. on August 
fifteenth, covering a period of four days. No exam- 
ination, however, was held on Saturday, the thir- 
teenth, or Sunday, the fourteenth. The log books 
were produced at the commencement of the exam- 
ination, and counsel for the defendant had oppor- 
tunity and availed himself of a full and free inspec- 
tion of the same, and in his cross-examination 



12 CIVIL PROCEDURE RErORTS. 

Hatter of The Tweedie Tradlncr Oompany. 

covered fuUy all the subjects material in any view 
of the issue. The adjourmnent was had at the 
request of counsel for the defendant, and he had the 
opportunity during the fuD working day of Satur- 
day to inspect the log books, which were the sub- 
stantial basis upon which the examination was 
conducted. Under such circumstances, it is evident 
that no complication existed either as to the evi- 
dence or the issue which would not have been fully 
comprehended by intelligent counsel, and the exam- 
ination shows from its length and character that 
the counsel conducting it for the defendant labored 
under no disability in comprehending the situation. 
Upon that subject there was practically no differ- 
ence between the respective counsel upon either 
side. The log books themselves were introduced in 
evidence, and are now available. No particular 
matter has yet been called to our attention in which 
the defendant has suffered by reason of the exam- 
ination which has been had. Under such circum- 
stances we are unable to see wherein or how the 
defendant is prejudiced by the testimony which has 
been taken. The testimony produced is material 
and necessary to the plaintiff upon the trial. The 
witnesses are foreignerR, and may never return 
again to this country. It is quite probable, to say 
the least, that unless the testimony which has been 
taken be perpetuated, it will be lost entirely to the 
plaintiff. The steamer at the time of the motion 
was in foreign waters( and there is no certainty that 
she will arrive in this port before disposition is 
made of the controversy, or that when she does 
arrive the witnesses will still remain in employment 
upon the steamer. Under these circumstances, we 
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think that upon the merits the application to vacate 
the order and suppress the depositions should have 
been denied. 

It follows that the order should be reversed, with 
|10 costs and disbursements, and the motion to 
vacate should be denied, with f 10 costs. 

Patterson and Laughlin, J J., concur; O'Brien, 
J., dissents. 



THE PEOPLE OF THE STATE OF NEW YORK 
EX REL. ROCHESTER TELEPHONE (X)MPANY, 
Appellant, v. GEORGE E. PRIEST et al., State 
Tax Commissioners, etc.. Respondents, et al., 
Appellants and Respondents. 

Court of Appeals, April, 1905. 



§§ 452, 2133, 2137, 

Certiorari proceedings to review special franchise — Local board of 
assessors has no legal interest in controversy and no right to 
intervene. 

In certiorari proceedings brought by a corporation agalnet the 
State board of tax commissioners to review a special franchise 
tax on the ground that Its franchise was assesed at a greater 
ratio of yalue than real property upon the same roll, the local 
board of assessors has no right to Intervene, even if the trial 
had cast reflections upon the official conduct of its members; 
they having no legal interest In the ccmtraversy. (Tax Law, 
§ 45; Code of Civ. Pro., §§ 2133, 2137.) 

(Decided AprU, 1905.) 

CJiarles J. Bisselly for relator-appellant. 

William W. Webb, for respondents and appellants. 

Jiditia M. MayeVy attorney-general, and Horace 
McQmre^ deputy attorney-general, for respondents. 
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O'Brien, J. — The only queBtion that the appeal 
in this case presents is the power of the Court ta 
permit certain outside parties to intervene in a pro- 
ceeding instituted by a writ of certiorari, after issue 
joined between the original parties and just before 
the close of the trial. 

The relator procured a writ of certiorari to be 
issued against the persons composing the State Tax 
Commissioners, or the State Board of Tax Commis- 
sioners. The relator alleged in the petition that 
the special franchise taxes imposed by the State 
board upon its franchises in the city of Rochester 
were, for the reasons stated, illegal and unequal, 
when compared with the valuation of other real 
property in the city, and the petition prayed that 
the writ issue to review the action of the State 
board with respect to the valuation of the relator's 
franchises. The officers composing the State board 
made a return and the issues presented were 
brought to trial, but before it was completed, or 
at least before any judgment or order was entered, 
the local assessors of the city of Rochester appeared 
before the Court and asked that they be permitted 
to intervene in the proceedings. Their application 
was granted at the Special Term, with certain re- 
strictions as to the questions to be litigated by 
them. The relator appealed from this order to the 
Appellate Division, and that Court modified the 
order of the Special Term by substituting in its 
place an order of its own, the material part of which 
is as follows : " Ordered that the writ granted herein 
on the 6th day of May, 1903, be amended by direct- 
ing that it run to Ch^arles P. Pond, Joseph C. Wilson, 
Frank Fritzsche and Charles H. Judson, as the Board 
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of Assessors of the City of Eochester^ as well as the 
State Board of Tax Commissioners, commanding 
the said Board of Assessors of the City of Rochester 
to return their proceedings with respect to the as- 
sessment of real property in said city, with the 
same force and eflTect as if the writ had originally 
been directed to them/' 

It will be seen that this order imported into the 
case all of the assessment-rolls of the city of 
Rochester. The issues joined between the original 
parties have not yet been decided and the case 
awaits the determination of the question of the 
right of the local assessors to intervene. The 
learned Court below has certified to this Court cer- 
tain questions which it is claimed arise in the con- 
troversy. The first two questions are, briefly 
stated: (1) Does the statute permit a relator as- 
sessed for a special franchise to challenge the 
assessment as unequal, upon the ground that such 
special franchise was assessed at a greater ratio of 
value than was the real property upon the roll 
assessed by the local assessors? (2) Has the Su- 
preme Court power to amend the original order 
directing the writ so as to direct that it shall run 
to the local assessors upon their application, as 
well as to the State board, after the filing of the 
return by the State board and the trial of the issue, 
but before final decision thereon? The other two 
questions certified are hypothetical and depend 
upon the answers to the questions already stated, 
and obviously are not involved in the disposition of 
this appeal. So the case presents no question what- 
ever except the power of the Court to permit the 
local assessors to intervene. 
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In section 45 of the Tax Law the right to review 
the action of the State board is expressed in the 
following terms: ^^An assessment of a special fran- 
chise by the State Board of Tax Commissioners may 
be reviewed in the manner prescribed by article II 
of this chapter, and that article applies so far as 
practicable to sach an assessment, in the same man- 
ner and with the same force and effect as if the 
assessment had been made by local assessors; a 
petition for a writ of certiorari to review the assess- 
ment must be presented within fifteen days after 
the completion and filing of the assessment-roll, and 
the first posting or publication of the notice therof 
as required by law. Such writ must run to and be 
answered by said State Board of Tax Commission- 
ers, and no writ of certiorari to review any assess- 
ment of a special franchise shall run to any other 
board or officer unless otherwise directed by the 
Court or judge granting the writ. An adjudication 
made in the proceeding instituted by such writ of 
certiorari shall be binding upon the local assessors 
and any ministerial officer who performs any duty 
in the collection of said assessment in the same 
manner as though said local assessors or officers 
had been parties to the proceeding." It will be 
seen by other provisions of the Tax Law (§ 21) that 
the local assessors can exercise no powers or judi- 
cial functions in the assessment or valuation of that 
species of property defined as a special franchise. 
All that they have to do with it is to enter the valu- 
ation as transmitted to them by the State board 
upon their rolls in the column designated by the 
statute for that purpose. The controversy pre- 
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sented by this case is, therefore, between the relator 
and the officers that assessed its special franchises^ 
namely, the State board. There is no question as 
to the validity or regularity of the local assessment 
of real estate by the local board, and no official act 
of the local assessors can be affected by the pro- 
ceedings which the relator instituted. It is said, 
however, that inasmuch as the relator has alleged 
that the general assessment of real estate in the 
city is much less than its true value, and less rela- 
tively than the valuation imposed by the State 
board upon the relator's special franchises, the de- 
cision in the case may reflect unfavorably upon the 
manner in which the local assessors have per- 
formed their duties, which was to assess all prop- 
erty at its true value. The fact that reflections 
may incidentally be cast upon the manner in which 
a public officer performs his duty affords no legal 
ground for permitting him to intervene in a contro- 
versy between other parties. This is the principal 
ground upon which the local assessors ask to be 
made parties to this proceeding. They contend 
that their official action was incidentally assailed 
by the relator, when it is alleged that real estate, 
other than special franchises, in the city had been 
assessed for less than its true value. But the alle- 
gation, whether sustained or not, cannot change 
the assessment-rolls, so far as the valuation of 
other real estate is concerned. Therefore, it would 
seem that the claim of the assessors is based more 
upon sentiment than upon legal right, and the prop- 
osition that a public officer should be permitted to 
intervene in a litigation between other parties 
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simply because his o£Gicial action is incidentally to 
be brought in question, cannot be sustained or 
tolerated. 

But it is contended that the use of the words 
"unless otherwise directed by the Court or judge 
granting the writ," contained in section 45 of the 
Tax Law, recognizes the power of the Court to intro- 
duce new parties into the litigation, even after the 
trial has been commenced. It is quite likely that 
that is true, but what parties are to be brought 
in and for what reason? When we examine 
other provisions of law on this subject, the use 
of these words will be explained. By section 452 of 
the Code of Civil Procedure power is conferred upon 
the courts to introduce new parties, where a com- 
plete determination of the controversy cannot be 
had without their presence, and where other parties 
are interested in the subject-matter of the action. 
By section 2137 of the Code a new party may be 
brought in on his own application, where it is shown 
that he is specially and beneflcJally interested in 
upholding the determination to be reviewed. By 
section 2133 of the Code the Court is given power 
in a certiorari proceeding to make an order therein 
in relation to any matter not provided for in the 
article, as a similar proceeding may be taken in an 
action brought in the same court and triable in the 
county where the writ is returnable. There is some 
dispute between counsel as to how far all or any 
of these provisions apply to the writ in the present 
case. It is needless to discuss that question, since 
we have no doubt that the principle which under- 
lies these provisions does apply here, and it was 
these provisions that the Legislature had in view 
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when it used the words quoted from section 45. 
These words refer to cases where the parties asking 
to intervene bring the case within the principle of 
these sections; but it cannot be assumed that the 
Legislature intended to empower the courts to in- 
troduce new parties into a litigation for no legal 
reason or cause whatever. The parties asking to 
intervene must show that they have some legal 
interest in the controversy, or if they are public 
officers, as in this case, that the interests which 
they represent will be, in a legal sense, unfavorably 
affected by the judgment in the case. It cannot be 
supposed that it was intended that new parties 
could be introduced for the sole purpose of pro- 
tecting their official reputations, or repelling any 
reflection which might incidentally be cast upon 
them in the progress of a litigation between other 
parties upon other questions. 

The first question stated above requires us to give 
construction to the statute and decide whether the 
question of inequality can be litigated in the pro- 
ceeding in advance of any decision on that point by 
the Court of original jurisdiction. 

We think that the order appealed from must be 
reversed, with costs to the relator in all Courts 
against the interveners; the second question ans- 
wered in the negative, and the other questions need 
not be answered, since they relate to matters not 
involved in this appeal. 

CuLLBN, Ch. J., Bartlbtt, Haight, Vann and 
Werner, J J., concur; Gray, J., absent. 
Order reversed. 



20 CIVIL PROCEDUKE REPORTS. 

Lewis V. G. F. and L*. A. Oo. 



EDWARD L. LEWIS, Respondent, v. GUARDIAN 
FIRE AND LIFE ASSURANCE COMPANY 
(Limited) OF LONDON, ENGLAND, Appel- 
lant, AND CHARLES A. K. McPHERSON, 
Respondent. 

COL'RT OF Appeai.s, May, 1905. 

§§ 446, 448. 

Action on fire insurance policy — Waiver of condition in policy by 

agent — Parties, 

The geiieral agent of a fire insurance company may, at the time 
of issuing a policy, waive its condition that it should be void 
unless other insurance upon the property was noted thereon. 

An indorsement upon the policy, placed there by officers of the 
company, of the name of a firm, followed by the word " agent," 
Is presumptive evidence of the firm's agency; and a party re- 
ceiving the policy from one of the firm might rely upon the 
indorsement as evidence that he was dealing with an agent who 
had power to waive the condition with respect to other Insur- 
ance. The fact that the member with whom he dealt was not 
the member of the firm who issued the policy and that the 
latter was ignorant of the waiver would not change the rule. 

In an action upon the policy a mortgagee, to whom the loss was 
payable to the extent of his Interest, is a proper party to the 
mortgagor's action, and if he refuse to join as plaintiff he may 
be made a defendant. (Code, §§ 446, 448.) 

The mortgagor being a resident of the State, and his interest 
pervading the whole recovery, it matters not that the mort- 
gagee is a non-resident and that the contract of insurance was 
made without the Sitate. 

(Decided May, 1905.) 

Appeal from an order of the Appellate Division, 
First Department, reversing a judgment in favor of 
the defendant insurance company, entered upon a 
direction of the Court at Trial Term dismissing the 
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complaint and the claim of the co-defendant, 
MacPherson. 

G. A. Strong^ for appellant. 

William B. Ellison and Arnold L. Davits, for 
respondents. 

CuLLEN, Ch. J. — There is very little that can be 
added to the able opinion of the Court below, and 
possibly this opinion is principally due to the earn- 
estness and vigor with which the learned counsel 
for the appellant has argued before us his appeal. 

The action is on a fire insurance policy, the plaint- 
iff being the assignee of the owner of the insured 
premises, and the defendant MacPherson the as- 
signee of the mortgagee. The policy insured the 
mortgagor, loss, if any, payable to the mortgagee 
^'as his interest may appear." The plaintiflPs 
assignor is a corporation organized under the laws 
of this State, and the plaintiff himself a resident 
and citizen of the State. The. defendant MacPher- 
son and his assignor were residents of the Dominion 
of Canada, the defendant insurance company an 
English corporation, and the contract of insurance 
was made in Montreal, Canada. The complaint, 
after making the usual statements requisite in an 
action on a fire insurance policy, alleged that the 
mortgagee refused to join with the plaintiff in the 
institution of the action, and that, therefore, he was 
made a party, defendant thereto. The insurance 
company, answered, alleging a breach of the condi- 
tions of the policy in that other insurance had been 
effected on the property previous to the issue of the 
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policy, which additional insurance was not noted 
or indorsed thereon. The defendant MacPherson 
answered, substantially repeating the allegations 
of the complaint and asking judgment against his 
co-defendant that he be paid out of the insurance 
moneys the amount due on his mortgage. At the 
close of the evidence the Trial Court dismissed the 
complaint and the claim of the defendant MacPher- 
son. Judgment was entered on this direction and 
that judgment was reversed by the Appellate Divi- 
sion, and a new trial granted. From the order 
granting a new trial an appeal has been taken to 
this Court. 

The policy was obtained from Patterson & Son, 
insurance agents, at Montreal. In answer to the 
defense of other insurance not noted on the policy 
(which fact was conceded) the plaintiff gave evi- 
dence that at the time the application was made 
for the policy Patterson & Son were informed of 
the existence of such additional insurance. The 
law is well settled in this State that if the insur- 
ance company or its general agents are, at the time 
of the issue of the policy, notified of the facts which, 
under the terms of the policy, would render it void 
if not noted on the policy, the company cannot avail 
itself of such a defense, though a different rule pre- 
vails as to breaches of condition occurring subse- 
quent to the issue of the policy (Van Schoick v. 
Niagara Fire Insurance Co., 68 N. Y., 434; Wood v. 
Am. Fire Ins. Co., 149 N. Y., 382). This principle 
the learned counsel for the appellant concedes, but 
he insists in the first place that the evidence was 
insufficient to warrant a finding by the jury that 
Patterson & Son were the agents of the appellant. 
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Without referring to the other evidence in this 
respect it is a sufficient answer to this claim to say 
that on the policy delivered by the appellant there 
was written in two places, one on the face of the 
policy, one on its back, " Patterson & Son, Agents,'^ 
and^ it is conceded that this was done not by the 
agents, but by the officers of the company in its 
office. It is true that some of the officers or clerks 
of the company testified that it was the habit of the 
company whenever an application was presented to 
it through brokers to so write the name of the 
brokers as agents on the policy, and that in fact it 
was not intended to state by such indorsement that 
the brokers were in fact the agents of the company. 
This explanation, however, of what otherwise ap- 
peared to be an admission that Patterson & Son 
were the agents of the defendant was not conclu- 
sive; it presented a question of fact to be passed on 
by the jury. In addition to this the insured may 
have acted on the faith of the representation. 
Upon receiving the policy and discovering the omis- 
sion to note thereon the additional insurance it may 
have relied upon the rule of law that the omission 
to note such insurance did not vitiate the policy if 
Patterson -& Son were the agents of the appellant, 
and, therefore, had omitted any step for the correc- 
tion of the policy. It appeared that the policy in 
suit was issued from the general office in Montreal 
to the Pattersons, and that the member of that firm 
who obtained it was not the member with whom 
the plaintiff's assignor had dealt and to whom it 
had told of the other insurance. It is urged that 
as the member of the firm who obtained the policy 
was ignorant that there was other insurance on 
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the property, necessarily there could be no construc- 
tive notice to the company itself. This argument, 
however, overlooks the fact that if in truth Patter- 
son & Son were the general agents of the appellant, 
authorized to deliver insurance policies, or were 
held out by the defendant as such agents and pos- 
sessing such powers, that firm could, as far as per- 
sons dealing with it under its real or apparent 
authority, waive the condition, even though it gave 
no notice of the fact to the company. Information 
imparted to one agent of a company in dealing with 
the insured may be imputed to the company and to 
another agent participating in those dealings, 
though in fact the second agent was ignorant of the 
information imparted to the first (Berry v. Am. Cen- 
tral Ins. Co., 132 N. Y., 49). The plaintiflPs claim 
should, therefore, have been submitted to the jury. 
It is strenuously contended by the appellant that 
the mortgagee was not a necessary or proper party 
defendant in the action, and that his claim was prop- 
erly dismissed by the Trial Court, even if it be 
assumed that the plaintiflE established the validity 
of the policy. It is admitted that under the author- 
ity of Winne v. Niagara Fire Ins. Co. (91 N. Y., 185) 
a joint action may be maintained on a fire insurance 
policy by mortgagor and mortgagee. But it is 
urged the case is not an authority for the proposi- 
tion that when the mortgagee refuses to join as 
plaintiff he can, under sections 446 and 448 of the 
Code of Civil Procedure, be made a party defendant. 
Section 448 provides that where parties are united 
in interest they must join as plaintiffs, or if any 
refuses to do so he must be made a party defendant. 
As I understand it, the contention of the appellant 
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is that either the mortgagor or the mortgagee may 
sue separately (I suppose each to the extent of his 
own interest in the policy), and that neither is nor 
can be affected by the result of the other's action, 
and that hence neither, within the meaning of the 
Code, has any interest in the subject of the action 
brought by the other. We think this proposition 
cannot be sustained. There is but a single contract 
between the parties by which one party is indemni- 
fied against loss, but the insurance money is not to 
be paid to him, but his appointee for his benefit 
(Grosvenor v. Atlantic Fire Ins. Co., 17 N. Y., 391). 
Under such a contract the interests of the mort- 
gagor and mortgagee are not separate and distinct, 
but the interest of the mortgagor is coextensive 
with the whole amount payable under the policy. 
He is interested not only in obtaining the surplus 
above the amount necessary to discharge the mort- 
gagee's claim, but in seeing that his debt to the 
mortgagee or the lien on his property held by the 
mortgagee is' satisfied or reduced by the application 
of the insurance moneys. In this State a mortgagee 
to whom, by the policy, the loss is payable, may 
maintain an action in his own name and recover the 
whole amount payable under the policy, but in such 
case he recovers and holds the excess above his own 
claim as trustee for the mortgagor (Cone v. Niagara 
Fire Ins. Co., 60 N. Y., 619). But it does not at all 
follow that the mortgagor could sue in his own 
name on the policy, holding the whole or part of the 
recovery as trustee for the mortgagee, or that each 
can maintain a separate action for his own interest. 
On the contrary, the right of the mortgagee to 
recover the entire sum payable is inconsistent with 
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the right of the mortgagor to maintain a separate 
action for his part of the loss. If the interest of 
the mortgagor extends, as we have seen, to the 
whole insurance moneys, he is entitled to maintain 
an action coextensive with his interest. Granting 
the right of the mortgagor to maintain such an 
action, it is clear that to the action the mortgagee 
mnst be a party, for payment by the terms of the 
policy is first to be made to him to the extent of 
his interest. This was so held in Ennis v. Harmony 
Fire Ins. Co. (3 Bosworth, 516) nearly half a century 
ago. The case has never been overruled or criti- 
cised and is cited by this Court as authority in 
Winne v. Niagara Fire Ins. Co. (supra). If the 
mortgage had been satisfied a different rule might 
prevail and the mortgagor sue in his own name. 
But while the mortgage is outstanding, the mort- 
gagee is a necessary party to the mortgagor's 
action. 

These views also dispose of the claim that be- 
cause the defendants, the mortgagee and insurance 
company, are non-residents and the contract was 
made without the State, our Courts have no jurisdic- 
tion over the mortgagee's claim. This position 
might be well founded if the claims of the mort- 
gagor and mortgagee were several and distinct. 
But as the mortgagor's interest pervades the whole 
recovery, his right to maintain an action in the 
Courts of the State cannot be impaired by the non- 
residence of the mortgagee. 

The order appealed from should be affirmed, and 
judgment absolute rendered for plaintiff and for 
defendant MacPherson on the stipulation, with 
costs. 
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Gray, CVBrien, Bartlett, Haight, Vann and 
Werner, JJ., concur. 
Ordered accordingly. 



In the matter of SPALDING, an alleged 

bankrupt. 

United States Circuit Court of Appeals, Sec- 
ond CiRCLnET, June, 1905. 

§ 713. 

Bankruptcy — Appointment of receiver by State court. 

Subdivision a4 of section 3 of the Bankruptcy Act as amended In 
1903 does not make a receivership an act of bankruptcy unless 
It was procured upon the application of the Insolvent himself 
while insolvent, and does not make the putting of a receiver In 
charge of the property of an insolvent an act of bankruptcy 
unless this was done because of insolvency. 

Semble. That the receiverships intended by the amendment of 
1903 were only those equivalent in their results to a general 
assignment, transferring all the property of an Insolvent for 
the benefit of his creditors. 

There Is no statute in New York authorizing the appointment by 
any court of a receiver of the property of an Individual merely 
upon the ground of his insolvency. That insolvency was 
alleged as an evidence of fraud on the application for a receiver 
In an action to set aside fraudulent transfers does not make the 
receivership one of insolvency. The recital by the State court 
in its order of the grounds of its action cannot be contradicted. 

A proceeding In bankruptcy does not abate by the death of the 
bankrupt previous to the date of the adjudication. 

(Decided June, 1905.) 

Bacon & Crancy for W. & J. Sloane. 

Hugo S. Mack {Selden Bacon, of counsel), for 
Edward J. Welch, as executor of Robert H. Spald- 
ing, deceased. 
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Myers & Goldsmith and Herman B. Goldstein {Em^m- 
uel J. MyerSy of counsel), for petitioning creditors. 

WAiiLACE, Circuit Judge. — This is an appeal from 
an adjudication of bankruptcy, and is brought by a 
creditor who interposed an answer to the petition 
and contested the proceeding, and by the executor 
of Spalding. The acts of bankruptcy upon which 
the adjudication was based were the appointment 
and putting in charge of a receiver the property of 
the alleged bankrupt by the Supreme Court of the 
State of New York. The petition for the adjudica- 
tion alleged the commission of several other acts 
of bankruptcy of Spalding, but none of the aver- 
ments in respect thereto were sufficient in form and 
substance. The referee in bankruptcy by whom the 
proceeding was heard found that they had not been 
proved, his findings in this respect were not over- 
ruled by the District Court, and we have not been 
able to find in the record sufficient evidence to sup- 
port the averments. 

We are unable to agree with the Court below that 
the proofs establish the commission by Spalding of 
the acts of bankruptcy particularly referred to. 
These acts of bankruptcy are those enumerated by 
subdivision 2 (4) of section 3 of the Bankrupt Act. 
Section 3 provides that acts of bankruptcy by a 
person " shall consist of his having ♦ ♦ ♦ a (4), 
made a general assignment for the benefit of his 
creditors; or being insolvent, applied for a receiver 
or trustee for his property ; or because of insolvency 
a receiver or trustee has been put in charge of his 
property under the laws of a State, of a Territory, or 
of the United States.^' 
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Until the amendments of 1903 to the Bankrupt 
Act the appointment of a receiver of the property of 
an insolvent, vrhether an individual or a corpora- 
tion, was not of itself an act of bankruptcy; and 
this was so whether the appointment was made 
upon the application of the insolvent or upon the 
application of creditors. The making of a general 
assignment for the benefit of creditors was an act of 
bankruptcy by the terms of subdivision a (4), and 
upon the theory that the appointment of a receiver 
was equivalent in its results to a general assign- 
ment made by the insolvent to a trustee, the juris- 
diction of the bankruptcy courts had been sought 
occasionally by creditors who petitioned for an 
adjudication of bankruptcy alleging such appoint- 
ment to have been a general assignment for the 
benefit of creditors; but it was decided that section 
3 did not include as one of the enumerated acts of 
bankruptcy the appointment by a Court of a receiver 
or trustee of the property of an insolvent, and that 
the " general assignment ' 'of subdivision a (4) meant 
the ordinary common-law general assignment made 
voluntarily by the grantor, and those which in 
many of the States, being regulated by statute, are 
known as statutory general assignments (Re Em- 
pire Metallic Bedstead Company, 98 Fed. Kep., 981; 
Vacarro v. Security Bank of Memphis, 103 F. R., 
436). In the former of these cases this Court held 
that the procurement by an insolvent of the appoint- 
ment of a receiver of his property by a State Court 
could not be held to be an act of bankruptcy on the 
ground that it produces results equivalent to those 
brought about by a general assignment for the ben- 
efit of creditors, and that the acts of bankruptcy 
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enumerated by the statute could not be enlarged by 
construction so as to include transactions similar 
or analogous to, but not identical with, those speci- 
fied. Doubtless these decisions were influential in 
leading to the amendments of 1903. It is signifi- 
cant that these amendments are engrafted upon 
original subdivision a (4), thus indicating that what 
was in the mind of Congress was a transfer which 
was equivalent in its results to a general assign- 
ment by operating to transfer to a trustee all of the 
property of an insolvent for the benefit of his cred- 
itors. The making of a general assignment by a 
debtor was alwavs regarded as a confession of his 
insolvency, and it has sometimes been decided that 
such an assignment made by a person who was not 
insolvent at the time, or did not suppose himself 
to be insolvent, was void as manifesting an intent 
to hinder and delay creditors in the collection of 
their debts. Some of these decisions are referred 
to in Van Nest t?. Yoe (1 Sands, 4). Apparently 
what Congress intended by the amendment was to 
place a receivership, whether the appointment was 
procured by the initiation of the insolvent, or 
whether it was procured by the application of his 
creditors, upon the same footing as a general as- 
signment by an insolvent, and when it has occurred 
to permit the courts of bankruptcy to administer the 
estate and have it distributed conformably with all 
the provisions of the Bankrupt Act. It will be ob- 
served that the first of the amendatory provisions 
confines the act of baukruptcy to the appointment 
of a receiver or trustee upon the application of the 
insolvent, while the second is a broader provision, 
and applies whenever a receiver or trustee has been 
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put in charge of the insolvent's property " because 
of insolvency." 

The petition for an adjudication did not allege 
such an act of bankruptcy as is enumerated in the 
first of these provisions, and the question to be con- 
sidered consequently is whether the proofs sustain 
the averment of the petition that a receiver had 
been put in charge of Spalding's property " because 
of his insolvency." It appeared by the proofs that 
the receiver was appointed in an action brought 
by the corporation of W. & J. Sloane, a creditor of 
Spalding, to set aside a conveyance and transfer of 
certain real and personal property of Spalding, 
made, as was alleged, with intent to hinder, delay 
and defraud his creditors, and particularly the 
plaintiff. The plaintiff made application to the 
Supreme Court for the appointment of a receiver 
pendenfe lit€y and the order appointing the receiver, 
in granting the application, recites the ground for 
the appointment as follows: "That the plaintiff is a 
judgment creditor of the defendant Robert H. 
Spalding, and that its executions against his prop- 
erty issued by its judgments have been returned 
wholly unsatisfied; that the defendant Robert H. 
Spalding has been conveying, mortgaging and other- 
wise disposing of his property in fraud of the plaint- 
iff's rights and just demands, and is threatening to 
make further conveyances and dispositions thereof 
in fraud of the rights and just demands of the 
plaintiff." 

Giving subdivision a (4) the construction which its 
language demands, we are of the opinion that it 
does not make a receivership an act of bankruptcy 
unless it was procured upon the application of the 
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insolveiit himself and while insolvent, and does not 
make the putting a receiver in charge of the prop- 
erty of an insolvent an act of bankruptcy unless 
this was done because of insolvency; and if the lat- 
ter provision applies to any case where the trustee 
has not been put in charge pursuant to some statute 
of the State, or a receiver put in charge by a Court 
acting under statutory authority, it certainly ap- 
plies only when this has been done because of insol- 
vency. In most of the States statutory provisions 
exist conferring jurisdiction upon designated Courts 
for the appointment of receivers. The statutes of 
New York authorize the appointments of receivers 
of corporations in cases of insolvency, but there is 
no statute authorizing the appointment by any 
Court of a receiver of the property of an individual 
merely upon the ground of his insolvency. The ap: 
pointment in the present case was doubtless made 
pursuant to section 713 of the Code of Civil Pro- 
cedure, which authorizes the appointment of a re- 
ceiver of " the property which is the subject of the 
action," upon the application of a party who estab- 
lishes an " apparent right to or interest in the prop- 
erty, where it is in the possession of an adverse 
party," and when its custody by a receiver becomes 
expedient. 

Inasmuch as in the present case the receiver was 
not appointed upon the application of Spalding, it is 
immaterial whether Spalding was at the time in- 
solvent. It is also immaterial that the plaintiff in 
the action may have alleged as one of the evidential 
facts of fraud that Spalding was insolvent. It suf- 
fices that the Court in exercising its authority did 
not purport to do so upon that ground, and that the 
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order appointing the receiver and reciting the 
grounds for the action of the Court is conclusive to 
the contrary. The receiver was appointed because 
the Court found that Spalding had disposed and was 
threatening to dispose of his property with intent 
to defraud the plaintiff in the action and other cred- 
itors, and assigned this as the only ground for its 
action in putting a receiver in charge of his prop- 
erty. If the Court had merely appointed a receiver 
without reciting the ground of its judgment, the 
record could have been referred to, or the grounds 
shown by evidence aUnnd4i (Russell v. Place, 94 U. S., 
608; Davis v. Brown, 94 U. S., 428, 429). But having 
recited the grounds, the recitals cannot be contra- 
dicted without impeaching the record, and this is 
inadmissible (In re Watts, 190 U. S., 35). That the 
appointment of a receiver under the circumstances 
of this case is not such an act of bankruptcy as is 
contemplated by subdivision a (4) is enforced by the 
consideration that such acts as led to the appoint- 
ment are of themselves acts of bankruptcy by the 
terms of subdivision a (4) of section 3. It is not to 
be presumed that Congress intended to amend the 
section so as to create as an additioual act of bank- 
ruptcy one which was already included in the 
section. 

The conclusion we have reached renders it un- 
necessary to consider the other question raised by 
the assignments of error. It is proper, however, to 
say that we are satisfied that the proceeding did not 
abate by the death of Spalding previous to the date 
of the adjudication, and that we adopt the views 
which are so fully and satisfactorily expressed upon 
the general subject by Judge Wheeler in Re Hicks 
(107 F. R., 910). 
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We have considered the suggestion of counsel for 
the appellee, that in the event of a reversal of the 
adjudication, the proceeding should be remitted to 
the Court below with instructions to permit the 
petitioning creditors to amend their petition and 
take further proofs as to the acts of bankruptcy 
alleged other than the one upon which the adjudi- 
cation was founded. The appellants have been 
subjected to a long and expensive litigation in the 
trial of an issue which was without merit. The 
executor of Spalding will be able to assert the rights 
of his creditors to impeach any fraudulent disposi- 
tion of his property, and will distribute his estate 
ratably among the creditors. If by superior dili- 
gence some of his creditors have acquired legal or 
equitable liens, there is no good reason why they 
should be deprived of their fruits. Under the cir- 
cumstances we see no good reason for permitting 
the proceedings to be reopened. 

The adjudication of bankruptcy is reversed, with 
costs, and with instructions to dismiss the petitions 
of the original and intervening creditors for an 
adjudication of bankruptcy. 



VOLUME XXXV. 35 

Matter of Gall. 

In the matter of tiie judicial settlement of 

THE ACCOUNT OF AMELIA GALL, AS ADMINISTRA- 
TRIX, ETC., OF JOSEPH GALL, deceased. 

CoLUT OF Appv^als, June, 1905. 
§§ 2514, 2722, 272C, 2727, 2728, 2743, 2745. 

Claim against estate of a decedent — Limitations — Constructi^m of 
sections 2514, 2722, 2726, 2727, 2745, Code Civil Procedure. 

Section 2745 of the Code which provides that " where an action is 
pending between the executor or administrator and a person 
claiming to be a creditor of the decedent, the decree must direct 
that a sum, sufficient to satisfy the claim, or the proportion to 
which It is entitled, ♦ ♦ ♦ be retained in the hands of the 
accounting party," applies only to a case in which no distribu- 
tion has been made before the pendency of an action to enforce 
a claim is brought to the notice of the Surrogate. 

Where an administratrix obtains a Judicial settlement of her 
accounts and distributes the estate, without citing a creditor 
whose claim has been duly presented, the proceeding is a 
nullity as to that creditor. 

A creditor of the estate, whose claim is disputed, has no right to 
compel an accounting, until his claim is legally established and 
until such time the Statute of Limitations does not begin to run 
as against an accounting. 

Where an administratrix distributes the estate without citing in 
the accounting proceedings a creditor who has duly presented 
his claim, she makes herself personally responsible for the 
amount of his claim and cannot be heard to say that the Statute 
of Limitations protects her from the consequences of her own 
wrong. 

{Decided June, 1905.) 

Appeal from an order of the Appellate Division, 
Second Department, affirming a decree of the Sur- 
rogate of Kings county settling the accounts of an 
administratrix. 

This proceeding was instituted by the respondent, 
Charles F. Gall, in September, 1898, for the purpose 
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of procuring a decree modifying a decree entered on 
April 7, 1892, finally settling the accounts of Amelia 
Gall, as administratrix of Joseph Gall, distributing 
the estate and directing the payment of a claim 
made by him which would absorb substantially the 
entire estate. 

The respondent's claim arose out of the following 
facts: In the year 1882 the respondent, a nephew of 
the decedent, residing in California, then named 
Charles Funkenstein, gave up a profitable business 
and came to New York to live with the decedent at 
the latter's request, upon his agreement to leave his 
nephew the whole of his estate. The respondent 
changed his name to Charles F. Gall, lived with the 
decedent and took charge of his business. The de- 
cedent was at that time a man about eighty years of 
age. In April, 1883, he made a will in which, after 
making bequests of f 1,000 to each of certain collat- 
eral relatives, he left the residue of his estate to 
the respondent. In 1884 he made a codicil to his 
will in which he left to Amelia Stieb (now Amelia 
Gall, the administratrix, appellant), " a former ser- 
vant of my wife,'' ?1,000, and to Betsy Gall, the oflE- 
spring of testator and Amelia Stieb, or Gall, |5,000. 
He died May 22, 1886, at the age of eighty-two^years. 
The will and codicil were offered for probate, and 
on January 9, 1890, probate was refused on the 
ground that the decedent had been married to 
Amelia Gall subsequent to tlie execution of the will 
and codicil, and that issue had been bom to him 
and his wife of such marriage, such issue being a 
posthumous child named Caroline Gall. 

Thereupon, and in April, 1890, the respondent 
commenced a suit in equity for the purpose of com- 



VOLUME XXXV. 37 

Matter of Gall. 

pelling specific performance of the agreement be- 
tween him and the decedent, and to declare the 
codicil void as in violation of the agreement. In 
that action the Trial Court found all the facts in 
favor of the respondent substantially as above set 
forth, but dismissed the complaint on the ground 
that specific performance could not be enforced. A 
decree to that effect was entered May 11, 1891. 

Prior to the entry of that decree, and on July 29, 
1890, letters of administration had been issued to 
decedent's wife, Amelia Gall. Shortly thereafter 
the respondent presented to the administratrix a 
claim against the estate of his uncle for work, labor 
and services. The administratrix petitioned the 
Surrogate's Court of Kings county for a judicial ac- 
counting of the estate, and on April 7, 1892, pro- 
cured a decree finally settling her accounts and dis- 
tributing the estate betv^^een herself and the infant 
daughter, Caroline Gall. The respondent was not 
cited to attend the accounting proceeding, and never 
had anv notice of the settlement and distribution of 
the estate. 

Thereafter, and on July 18, 1893, the respondent 
commenced an action at law against the administra- 
trix upon his claim against the estate. She con- 
tested this action, and it finallv resulted in a ver- 
diet in favor of the respondent for the sum of 
?21,960.60, upon which judgment was entered No- 
vember 22, 1897, n7inc pro tunCj as of October 16, 1897 
(Gall V. Gall, 17 App. Div., 312; Gall r. Gall, 27 App. 
Div., 173). 

After the recovery of that judgment and its 
affirmance by the Appellate Division, the respond- 
ent commenced this proceeding on September 3, 
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1898, to modify the decree of April 7, 1892, settling 
the accounts of the administratrix, so as to direct 
the payment of his judgment. The administratrix 
and the American Surety Company, the surety on 
her bond, were made parties to that proceeding, but 
the infant, Caroline Gall, was not made a party. 
At the time it was commenced, eight years and one 
month had elapsed since the granting of letters to 
the administratrix. 

On January 9, 1899, the surrogate denied the 
respondent's application for the relief sought in 
that proceeding, upon the ground that his claim 
was barred by the Statute of Limitations, but, on 
appeal, that decree was reversed by an order en- 
tered July 1, 1899 (40 App. Div., 114; 42 id., 255). 

Finally, on July 26, 1899, the surrogate made an 
order opening the decree of April 7, 1892, which set- 
tled the accounts of the administratrix, directed dis- 
tribution, and gave the respondent leave to file ob- 
jections to the original account as ordered by the 
decision of the Appellate Division. 

Upon application of the surety company, that 
order of the surrogate was resettled so as to provide 
that the surety company should bring in the infant, 
Caroline Gall, as a party, although the surety com- 
pany claimed that it was the duty of the respondent 
to bring in the infant. The surety company ap- 
pealed from the order as resettled, and it was 
affirmed by an order entered February 2, 1900 (47 
App. Div., 490). 

The respondent also appealed from the order as 
resettled and from each and every part thereof in 
so far as it permitted the surety company to bring 
in the infant. By an order dated March 13, 1900, 
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the Appellate Division reversed so much of the 
order as permitted the surety company to bring in 
the infant (49 App. Div., 636). 

Before the entry of this last order of the Appel- 
late Division, the surrogate, by an order dated Feb- 
ruary 15, 1900, extended the time of the surety 
company to bring in the infant, and meanwhile 
stayed proceedings. This last order of the surro- 
gate, so far as it extended the time and stayed pro- 
ceedings, was also reversed by the Appellate Divi- 
sion upon the respondent's appeal (49 App. Div., 
636). 

The surrogate's order of February 15, 1900, also 
appointed a referee to try, hear and determine the 
issues raised by the objections of the respondent to 
the final decree. The first report of the referee, 
dated July 10, 1901, finding in favor of the respond- 
ent, was not adopted by the surrogate, as the order 
appointing the referee had too narrowly circum- 
scribed his authority, and the matter was sent back 
to the referee. Thereupon the referee submitted a 
second report, in which he found, among other 
things, that the administratrix, with full knowledge 
of the claim of the respondent, had wrongfully and 
improperly disposed of all of the assets of the estate 
of the decedent in her hands; that she had converted 
the same to her own use and wholly wasted the 
estate. He charged the administratrix with the 
sum of $13,061.58, assets of the estate received by 
her, and with interest thereon at the legal rate from 
April 7, 1892, and directed that after paying the 
. expenses of the accounting she pay to the respond- 
ent the sum of $21,961.60. This report was con- 
firmed by the surrogate and a decree was entered 
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in accordance therewith. Upon appeal the Appel- 
late Division affirmed this final decree of the 
surrogate. 

From the affirmance by the Appellate Division 
the administratrix and the surety company ap- 
pealed to this Court, and in their notices of appeal 
signified their intention to bring up for review the 
orders of the Appellate Division above recited, 
which opened up the original decree, and also the 
orders relating to the right of the infant, Caroline 
Gall, to be made a party to this proceeding. 

Charles F. Broxcn and George W. McKenziCy for 
appellants. 

Ira Leo Bamhergery for respondent. 

Werner, J. — For twenty years this estate has 
been in litigation. It has been before this Court on 
three previous appeals (Gall v. Gall, 114 N. Y., 114; 
138 id., 675; 160 id., 696). The result of it all has 
been an adjudication finally determining the valid- 
ity of the respondent's claim to substantially the 
whole estate. With this adjudication, which seems 
eminently just on the merits, we are not disposed to 
interfere, unless some insurmountable rule of law 
compels us to do so. 

Upon this appeal two questions are presented for 
determination: (1) Is this proceeding barred by the 
Statute of Limitations? And (2) should the infant, 
Caroline Gall, have been made a party to it? 

1. The appellants' reliance upon the Statute of 
Limitations is based on the fact that eight years 
and about one month elapsed between the date of 
the granting of letters to the administratrix, July 
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29, 1890, and the date of the commencement of this 
proceeding, September 3, 1898. Her counsel invokes 
the rule laid down in Matter of Rogers (153 N. Y., 
316, 320), where the Court said: "It is well settled 
thai as to legacies not charged upon land, distribu- 
tive shares of an estate and debts owing by deced- 
ent, the statutes of this State give a concurrent 
remedy to legatees, creditors and next of kin, in 
Courts of law and equity and in the Surrogate's 
Court, and that as the Statute of Limitations is a 
bar at law it is also a bar in the Surrogate's Court 
or in a Court of Equity." There is no question as to 
that rule, but we think it does not apply to such 
facts as are disclosed in the case at bar. It will be 
observed that in December following the issuance 
of letters to the administratrix she was served with 
notice of the respondent's claim. It was not re- 
jected, nor were any proceedings taken to have the 
claim passed upon under the provisions of section 
1822 of the Code of Civil Procedure, but an account- 
ing and distribution of the estate were had, just as 
though the respondent had not been in existence. 
In that accounting proceeding the administratrix 
not only made no mention of the respondent's claim, 
but alleged upon oath that her daughter Caroline 
was " the only creditor or person claiming to be a 
creditor of the decedent." The respondent was not 
cited to appear and had no notice of that proceed- 
ing. The decree entered therein, authorizing the 
distribution of the estate was, therefore, void as to 
the respondent (Matter of Killan, 172 N. Y., 547). 
But this was not all. A serious wrong had been 
done to the respondent. His claim had not only 
been ignored, but the estate had been distributed, 
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and, as subsequent events proved, had been devas- 
tated. All this was accomplished through the false- 
hood and fraud of the administratrix. Thus it is 
obvious that the question is not simply whether the 
Statute of Limitations applies to such a proceeding, 
but whether an administratrix can use it as a shield 
against her own fraud. 

When the respondent had duly presented his 
claim to the administratrix, he was justified in 
assuming that no final decree settling the latter's 
accounts and distributing the estate would be made 
without notice to him. Acting upon that assump- 
tion he began an action at law in 1893 against the 
administratrix for the payment of his claim. The 
administratrix contested that action at every step, 
two appeals being taken to the Appellate Division 
and one to this Court. After the judgment therein 
in favor of the respondent had been affirmed by the 
Appellate Division on the second appeal, and pend- 
ing the appeal to this Court, in September, 1898, the 
respondent commenced this proceeding to modify 
the decree settling the account and distributing the 
estate. 

The numbers of the sections of the Code of Civil 
Procedure which apply to this proceeding have been 
changed since the issuance of letters to the adminis- 
tratrix, but their substance remains unaltered, and 
we will refer to them by their present numbers. 
Sections 2726 and 2727, so far as material, provide 
that a creditor of a deceased person, after the expir- 
ation of one year from the issuance of letters, may 
apply to the surrogate for a judicial settlement of 
the representative's account. The representative 
also had the right to so apply. Section 2722 pro- 
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vides that aftei* six months have expired since the 
issuance of letters, a creditor may petition the sur- 
rogate for a decree directing the payment of his 
claim. Section 2514 defines the meaning of terms 
used in these sections and provides: "The word 
* debts' includes every claim and demand, upon 
which a judgment for a sum of money, or directing 
the payment of money, could be recovered in an ac- 
tion; and the word ^creditor' includes every person 
having such a claim or demand. • * •" 

The appellant contends that these sections of tlie 
Code afforded the respondent an ample remedy at 
any and all times for six years after eighteen 
months had expired since the issuance of letters to 
the administratrix; that the remedy thus provided 
was concurrent with the remedy at law, and that 
the statute which would bar one would bar the 
other. We do not propose to discuss that question 
in its general aspects, but simply as applied to the 
facts of this case. Here the administratrix has 
obtained a judicial settlement of her accounts and 
has distributed the estate without citing a creditor 
whose claim has been duly presented. As to that 
creditor, the proceeding was a nullity. It is idle to 
talk about his having had an effective remedy in 
the Surrogate's Court. While he was trying to 
establish his claim in a Court of competent jurisdic- 
tion where the administratrix was contesting him 
at every step, the administratrix was engaged in 
despoiling the estate of which she had obtained pos- 
session under the false representation to the surro- 
gate that there were no creditors. The Court in 
which the respondent prosecuted his claim was the 
very tribunal to which he would have been relegated 
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by the surrogate if the latter had been ousted of 
jurisdiction by the opposition of the administratrix 
to the claim. Section 2722 expressly provides that 
where a representative of an estate puts in an 
answer questioning a claim the surrogate must dis- 
miss the proceeding. Practically the same result 
would have followed if the respondent had pro- 
ceeded under sections 2726 and 2727 for a general 
accounting. In such a proceeding the surrogate has 
jurisdiction to pass only upon claims that have been 
admitted or established upon the accounting or 
other proceeding in the Surrogate's Court or other 
Court of competent jurisdiction, and where there is 
a dispute the creditor is driven to the common-law 
Courts to have his claim established (Code Civ. Pro., 
§ 2743; Glacius v. Fogel, 88 N. Y., 434; Riggs v. 
Cragg, 89 id., 479; Lambert v. Craft, 98 id., 342, 347; 
Jessup's Sur. Pr., p. 1310). Thus it will readily be 
seen that if the appellant's contention is sound, the 
representative of an estate needs only to contest a 
claim long enough to be sure of defeating it by 
pleading the Statute of Limitations as to the rem- 
edies given to the creditor by the Code, but which 
he had neither occasion nor authority to invoke 
until his contested claim has been legally 
established. 

Section 2745 provides that "where an action is 
pending betw^een the executor or administrator and 
a person claiming to be a creditor of the decedent, 
the decree must direct that a sum, sufficient to sat- 
isfy the claim, or the proportion to which it is enti- 
tled, • • * be retained in the hands of the 
accounting party.'' That section clearly has no 
application here, because it plainly refers only to a 
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case in which no distribution has been made before 
the pendency of an action to enforce a claim is 
brought to the notice of the surrogate. It follows 
from this, we think, that the administratrix, by her 
conduct in distributing the estate, without citing 
the respondent in her accounting proceedings, made 
herself personally responsible for the amount of his 
claim, and that she cannot now be heard to say that 
the Statute of Limitations protects her from the 
consequences of her own wrong. 

2. The learned Appellate Division appears to 
have held that the infant, Caroline Gall, was not a 
necessary or proper party to this proceeding, on the 
ground that this was a contest simply between the 
respondent and the administratrix, in which the lat- 
ter was sought to be made personally liable for the 
amount of the respondent's claim, because of her 
wrong in procuring a decree of distribution without 
citing him. We take a different view. This pro- 
ceeding is of an equitable nature, and while the sur- 
rogate would have no right to decree restitution by 
the infant of the portion of the estate paid to her 
(Matter of Underbill, 117 N. Y., 471; Matter of Lang, 
144 id., 275), still as one of the next of kin she was 
interested in the final distribution of the estate, and 
her rights would necessarily be affected by the final 
decree herein. In passing upon a somewhat similar 
question in Riggs v. Cragg (89 N. Y., 479, 486) this 
Court said : " It is a general rule of Courts of equity 
that all person materially interested in the object 
of the suit must be joined, so that there may be a 
complete and final determination of the controversy. 
There are exceptions to the rule, where its enforce- 
ment would cause great practical inconvenience, or 



46 CIVIL PROCEDURE REPORTS. 

Matter of Gall. 

where the interests of persons not parties are 
deemed to be protected by representation. Of the 
latter class is the case of a bill filed by a single cred- 
itor or legatee against an executor or administrator 
for the satisfaction of his single debt or legacy, 
without joining the other creditors or legatees, or 
next of kin, although the allowance of the particular 
debt or legacy may diminish the fund in which they 
are interested. But if special facts exist, which 
render the actual joinder of all the persons inter- 
ested proper, as where there is a deficiency of assets, 
the bill must make all the persons so interested par- 
ties, either as plaintiffs or defendants, or where 
their rights are identical or not inconsistent, it must 
be filed in behalf of the plaintiff and all others in 
the same relative situation. And in action against 
trustees in respect to the trust property, or for an 
accounting, and the administration of the trust 
estate, all the cestuis qiie trust or beneficiaries are 
necessary parties " (See, also. Matter of St. John, — 
App. Div., — ). 

We think the special facts of this case render it 
proper, if not necessary, that the infant, Caroline F. 
Gall, should be made a party to the proceeding. 
The respondent had the right to proceed against the 
administratrix alone, but the American Surety Com- 
pany, who had been made a party and was the 
surety upon her bond, had the right to ask that the 
infant, who would be vitally interested in the ques- 
tion of ultimate restitution and distribution, as well 
as in the alleged devastation of the estate, should be 
brought in so that the surrogate, to the extent of 
his jurisdiction, could pass upon and protect her 
rights. That is the practice which seems to have 
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been provided in section 2727 for cases where there 
is a surplus of an estate distributable to creditors or 
to persons interested. In such cases the surrogate 
may at any time issue a supplemental citation to the 
same classes of persons who are required to be cited 
in proceedings for a final accounting under section 
2728. 

There are objections by yie appellants to the 
report of the referee, but they present questions 
of fact which we have no jurisdiction to review. 

Since all the questions relating to the liability of 
the administratrix have been correctly disposed of, 
and the only remaining issues are such as may pos- 
sibly arise when the infant is made a party, the 
order of the Appellate Division should not be re- 
versed, but should be modified by directing that the 
proceeding be remitted to the Surrogate's Court, 
and when so remitted, that the American Surety 
Company be permitted to make the infant a party, 
upon such conditions as to time as the Surrogate's 
Court may deem just; the proceeding then to be 
continued in so far, and so far only, as said Court 
may deem it necessary for the proper protection of 
the infant's rights and interests. 

As so modified the order of the Appellate Division 
should be afBirmed, without costs to either party on 
this appeal. 

Gray, O^Brien, Barti.ett, Haight and Vann, 
J J., concur; Cullen, Ch. J., not sitting. 
Ordered accordingly. 
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AMERICAN MORTGAGE COMPxVNY, Plaintiff, 
i;. WILLIAM C. DEWEY, Appellant, et al.. 
Respondents. 

Supreme Court, Appbt^late DI^^SI0N, First De- 

PARTME^^^, June, 1905. 

§§•427, 428. 

Surplus money proceeding — Power of court to appoint person to 
appear in interest of party who is insane Imt has not been judically 
declared insane. 

The jurisdiction which formerly was vested in the chancellor 
over the person and estate of lunatics is now exercised by the 
Supreme CJourt But the Supreme Court exercises the power 
under the same rules as appertained to and regulated the juris- 
diction of the chancellor, subject to such statutory proyisiona 
as are contained in the Code of Civil Procedure. 

The power is Inherent In the court and is not conferred by the 
Code, which in many cases merely prescribes when and how 
it shall be invoked. 

{Decided June. 1905.) 

Appeal from an order denying a motion for the 
appointment of a proper person to appear in the 
interests of an insane party upon the reference in 
surplus money proceedings. 

This action was brought to foreclose a mortgage 
and has resulted in a surplus amounting to between 
145,000 and |50,000. The property was formerly 
owned by William C. Dewey, who conveyed it to the 
New England Realty Company in October, 1903. It 
appears that the defendant, Ella F. Dewey, his 
wife, was then and is now insane and confined in an 
asylum without this State; that she has never been 
judicially declared insane in proceedings instituted 
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for that purpose, and no committee of her person 
or estate has as yet been appointed. Dewey, at the 
time of the conveyance, signed his wife's name to 
the deed, acting under what purported to be a power 
of attorney executed by her in April, 1903. It was 
within a few weeks after this alleged power of at- 
torney was executed by her, and over Ave months 
before it was exercised by the husband, that she 
became violently insane and was placed in the 
asylum, where she has since remained, except dur- 
ing a short interval when she was brought to the 
city of New York, and personally served with the 
summons in this action. 

Upon an affidavit showing that there was reason- 
able ground to believe that she was mentally incapa- 
ble of protecting her rights, although not judicially 
declared to be incompetent, the plaintiff procured 
an order requiring a copy of the summons to be 
served on her and also delivered on her behalf to 
one Thomas F. Keating. Mrs. Dewey has not ap- 
peared in the action, and there is a question as to 
whether or not her inchoate dower right in the sur- 
plus fund has ever been legally released, and to the 
end that whatever interest she might have therein 
should be properly protected, her husband made 
this application for the appointment of a proper 
person to appear for her upon the reference in the 
surplus proceedings, which motion was denied, and 
from the order denying it this appeal is taken. 

Paul M. Crandelly for appellant. 

Charles Eowland^ for respondent. 

O'Bbien, p. J. — The view entertained by the 
learned judge at Special Term was that the Court 
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had no power to grant the application. It must be 
conceded, in view of the wife's relation to the prop- 
erty out of which the surplus fund has grown, and 
the fact that she appears to be mentally incapable 
of protecting her own interest, that if the power 
exists it should be exercised in the appointment of 
a guardian or some suitable person to protect her 
interest in the surplus realized after a sale of the 
property under a judgment of foreclosure. 

In approaching this question of the power of the 
Court, we should keep in mind that the Court of 
Chancery was clothed by statute with the care and 
custody of infants, idiots and lunatics (2 R. S., 52, 
§ I), and that the power formerly exercised by that 
Court is now vested in the Supreme Court (Hunter v. 
Hatfield, 12 Hun, 382; In re Blewitt, 131 N. Y., 541). 
As said in the latter case: "The jurisdiction which 
formerly was vested in the chancellor over the per- 
son and estate of lunatics is now exercised by the 
Supreme Court. But the Supreme Court exercises 
the power under the same rules as appertained to 
and regulated the jurisdiction of the chancellor, sub- 
ject to such statutory provisions as are contained 
in the Code of Procedure." 

Referring to the Code of Civil Procedure we find 
that section 427 provides: "If the defendant is an 
infant of the age of fourteen years, or upwards, or 
if the Court has, in its opinion, reasonable ground 
to believe that the defendant, by reason of habitual 
drunkenness, or for any other cause, is mentally in- 
capable adequately to protect his rights, although 
not judicially declared to be incompetent to manage 
his affairs, the Court may, in its discretion, with or 

ft 

without an application therefor, * and in the defend- 
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ant's interest/ make an order requiring a copy of 
the summons to be also delivered, in behalf of the 
defendant, to a person 'designated in the order, and 
that service of the summons shall not be deemed 
complete until it is so delivered." 

In Behlen v, Behlen (73 App. Div., 143), where a 
guardian ad litem was appointed for an insane de- 
fendant who had interposed an answer, this Court 
held that whilst such guardian was not entitled to 
be made a party, he was, however, entitled, under 
the provisions of sections 427 and 428 of the Code 
of Civil Procedure, to notice of all further proceed- 
ings in the action, and to the extent that it might 
be advisable and proper, to intervene therein 
and "conduct the defense for the incompetent 
defendant." 

In the nature of things it was impossible for the . 
Legislature to meet every condition that might arise 
as affecting the person or property of incompetents, 
whether judicially declared insane or not, but it 
does not follow, because we cannot find express pro- 
vision in the Code of Civil Procedure conferring the 
power or regulating the mode or manner of exer- 
cising it to protect the interest of lunatics and in- 
competents, that, therefore, the Court lacks the 
power to protect such persons in some adequate 
manner. It has been repeatedly held that the 
power exists in the Court, and where there are pro- 
visions in the Code of Civil Procedure describing the 
way in which this power shall be exerciKsed, those 
provisions must be complied with and followed, but 
where there is an absence of provisions regulating 
the exercise of the power, then it becomes the duty 
of the Court to determine the mode or manner in 
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which the power can be best exercised to effect the 
end desired. In other words, the power is inherent 
in the Court, and is not conferred by the Code, but 
the latter in many instances merely prescribes when 
and how it shall be invoked. 

Examining the authorities with this in mind, we 
find that whilst of the designation or appellation 
of the one selected to represent the incompetent dif- 
fers, still the end to be reached is the same, namely, 
the protection of the interest of the incompetent. 
Thus in Hanley v. Brennan (19 Ab. N. C, 186) it was 
held that the City Court has power, aside from any 
provision of the Code, to appoint a guardian ad 
litem for a lunatic defendant upon the plaintifiPs 
application, although he was of full age, had not 
been judicially declared insane, and no committee 
of his person or estate had been appointed. As 
therein said : " We do not find any express provision 
of the Code especially applicable to such a case, but 
we do find authorities which assert the existence of 
the power and approve of its exercise." And in 
O'Brien v. O'Brien (2 N. Y. Anno. Cases, 117), a 
Special Term decision by the late Judge Beekman, 
it was held that: "As there is no provision of law 
for the appointment of a special guardian ad litem 
of a defendant who is a lunatic, but who has never 
been judicially declared to be so, the proper method 
of bringing such a defendant before the Court is by 
an application for an order designating some person 
upon whom a copy of the summons shall be served 
in addition to service upon such lunatic, under Code 
Civil Procedure, section 427." 

The distinction to be noted in these two cases, 
which are but exemplars of others that might be re- 
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ferred to, is that whilst the appointment of some one 
to look after the interests of the incompetent was 
upheld, he was designated in one case as a guardian 
ad litemy and in the other merely as " a person " upon 
whom the summons could be served. By whatever 
term he is designated, if one so selected, as inti- 
mated by the learned judge at Special Term, had no 
further duty devolving upon him than to receive the 
summons so that in plaintiff's interest the Court 
could acquire jurisdiction over the incompetent, 
then, clearly, so far as being of any advantage in 
protecting the interests of the incompetent, the des- 
ignation would be useless. In adopting this view 
the learned judge overlooked the express language 
of section 427 of the Code of Civil Procedure, which 
proyided that the Court " may,'^ " in the defendant's 
interest," make an order "designating the person 
upon whom the service is to be made." 

Nor do we think that merely receiving the sum- 
mons is all that the person designated to represent 
a defendant who has substantial interests in the 
controversy, and who is non compm mentis, but who 
has not been judicially declared insane, is required 
to do. We think the provisions in the order should 
be suflBciently broad to enable him to look after the 
interests of such defendant at every stage of the 
action. In a foreclosure suit this includes not only 
the duty of representing the incompetent up to the 
time of the judgment in foreclosure and sale, but 
also interests the incompetent may have in the 
surplus realized after a sale. As said in Behlen v, 
Behlen (mpra): "Some competent person should be 
apprised of all matters in the litigation affecting the 
interests of the defendant, and that such interests 
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should be protected was the very purpose of Jip- 
pointing the guardian ad Wetn.^^ It was there held 
that the order should be so far modified as to give 
the guardian the right "to look after the interests 
of the alleged incompetent defendant." 

When the present application was made to tlie 
Special Term in the interest of the incompetent, 
there were two courses which might have been fol- 
lowed: one to amend the original order appointing 
Thomas F. Keating, so as to give him the additional 
right to appear in the surplus proceeding and pro- 
tect the interests of the incompetent, or the Court 
could regard the surplus proceedings as a new and 
independent proceeding in the action, and therein, 
by virtue of the inherent power vested in the Court, 
it could make a designation of the same or another 
person, who would have the right to appear and 
protect the interests of the incompetent upon the 
reference ordered to determine as to the persons 
entitled to the surplus fund. 

The order should, accordingly, be reversed, with 
$10 costs and disbursements, and with leave to 
renew the application at Special Term on papers 
that shall include a copy of the original order 
appointing Keating. 

All concur. 

Note. — A guardian ad litem is not a party to an action; but 
where he Is appointed he Is entitled under provisions of sections 
427 and 428 of the Code of Civil Procedure, to notice of all fur- 
ther proceedings in the action, and may accordingly Intervene, as 
may be advisable and proper, and conduct the defense for the 
incompetent defendant. Behlen v. Behlen, 73 App. Dlv., 143; 
Same case, 76 N. Y. Supp., 747. 
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NATHAN S. BEAKDSLEE et al., as receivers, 
Respondents, v. GEORGE S. INGRAHAM and 
WILLIAM R. COMPTON, marshal. Appellants. 

Supreme Court, Appellate Division, First De- 
partment, June, 1905. 

§ 649. 

Action by State court receivers — Injunction against enforcement of 
attachment issued out of federal court against real estate^ title to 
which is in said receivers. 

Where a receiver has been appointed for property by a State 
court, and the title to such property has become thereby 
rested in the receiver, and he is in possession of it, the levying 
of an attachment by United States marshal against such prop- 
erly does not give the marshal the right to Interfere with it 
and sell it without permission first had from the court appoint- 
ing the receiver. And any such Interference is a contempt of 
court and is liable to be punished as such. 

{Decided June, 1905.) 

Appeal from an order enjoining the defendants 
from selling certain property belonging to the Na- 
tional Salt Company, or its receivers, or from inter- 
fering with property in the possession of the 
plaintiffs. 

The motion was made to procure an injunction 
pendente lite restraining George S. Ingraham, a judg- 
ment creditor of the National Salt Company, from 
selling or attempting to sell, by means of a levy, 
made by the United States marshal, under a certain 
attachment issued out of the United States Circuit 
Court, certain real estate situate in Wyoming 
county, in the State of New York, the title to which 
is in the receivers of the National Salt Company. 
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The National Salt Company is a foreign corporation, 
organized under the law of the State of New Jersey. 

On the 29th day of September, 1902, the respond- 
the State of New Jersey, that Court having jurisdic- 
tion of the parties and the subject-matter of the 
action. On the 1st day of October, 1902, an order 
was made appointing the plaintiffs receivers of the 
projjerty and assets of the National Salt Company 
in the State of New York, with full power to take 
into their possession all property of said company 
within this State, said appointment being ancillary 
to the appointment of the receivers of the Court of 
Chancery of the State of New Jersey. The receivers 
qualified and took actual possession of the real es- 
tate of the National Salt Company in the State of 
New York, and continued its business. On the 14th 
day of March, 1904, this Court duly authorized said 
receivers to sell at public auction the real estate of 
the National Salt Company, which included the real 
estate now advertised for sale by the United States 
marshal, as hereinafter set forth. Said order con- 
tains a provision preserving liens, which is as fol- 
lows : " Ordered that the sale of said property shall 
be made free and clear of all incumbrances, the pro- 
ceeds of the sale thereof to stand in the place and 
stead of the property and the lien of such incum- 
brances to attach to such proceeds/' 

The property was duly advertised, and on the 25th 
day of May, 1904, was sold at public auction, and on 
the 27th day of July, 1904, an order was made con- 
firming said sale. Under the terms of this order, 
title was not to be passed until payment of the full 
purchase price, which, not having been fully paid, 
the title still remains in these receivers. 
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Prior to the appointment of the receivers, and on 
the 16th day of July, 1901, George S. Ingraham 
brought suit in tlie Supreme Court of Nassau county 
against the National Salt Company for $12,495, 
which sai<i suit was subsequently removed to the 
United States Circuit Court for the Eastern District 
of New York. On the 6th day of November, 1901, 
a warrant of attachment was issued out of said 
United States Circuit Court in the said suit of Ingra- 
ham against the National Salt Company, and said 
warrant was filed in the oflSce of the clerk of the 
United States Circuit Court for the Western District 
of New York, in Buffalo, New York, and on the 2d 
day of December, 1901, an amended notice of attach- 
ment was also filed in said clerk's office in that city. 

Under section 915 of the United States Compiled 
Statutes the United States Circuit Court for the 
Eastern District of New York, on the 16th day of 
October, 1878, adopted the Code of Civil Procedure 
of New York as the law under which attachments 
issued out of said Court should be governed. Sec- 
tion 649 of the Code of Civil Procedure of the State 
of New York provides that a levy under warrant 
of attachment must be made uxion real property by 
filing with the clerk of the county where it is situ- 
ated a notice of attachment. The warrant of attach- 
ment in the suit of George S. Ingraham against the 
National Salt Company was never filed at any time 
in the county clerk's office of the county of Wyo- 
ming, said Wyoming county being the county within 
which the property advertised for sale by the United 
States marshal is situated. 

Judgment was entered in the suit of George S. 
Ingraham against the National Salt Company in 
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the United States Circut Court in favor of the 
plaintiff and against the defendant, on the 9th day 
of August, 1904, for the sum of |14,812.15. Said 
Ingraham at once issued his execution against the 
National Salt Company and caused the United 
States marshal for the Western District of New 
York to advertise for sale at public auction on the 
4th day of April, 1904, at the court house, in War- 
saw, county of Wyoming, the real estate set forth in 
the notice of sale, which real estate is part of the 
same real estate to which the receivers now have 
title, and which was the subject of the same of May 
25, 1904. The receivers then brought this action to 
restrain said sale as an unlawful interference with 
property in the possession of this Court, and from 
the restraining order this appeal is taken. 

George 8. Ingraham^ for appellants. 

Henry B. Twomblj/^ for respondents. 

Hatch, J. — Under the title of Chauncey H. 
Strickland r. The National Salt Co., the question 
presented by this appeal was argued and to some 
extent considered by this Court. Therein the mo- 
tion was made on behalf of a judgment-creditor in 
the interest of the receivers of the property. The 
Court at Special Term expressed the opinion that 
had the receivers herein begun an action against the 
defendant Ingraham to restrain the United States 
marshal from selling the property, a case would 
have been made which jyrima facie entitled the re- 
ceivers to an injunction, but as the parties to that 
proceeding were not parties to this action, and had 
no interest therein, save as the moving party was a 
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judgment-creditor, a restraining order would not 
be granted. Upon appeal to this Court the order 
was affirmed, without opinion. Such determination, 
however, is not decisive of the present question, as 
the parties in interest are quite different and stand 
in relation to the property as the representatives of 
the Court. The receivers are parties in interest in 
this action, and the purpose of the action is to pro- 
tect the property interest with which they have been 
invested under the several orders that have been 
made. In the attachment proceeding instituted by 
the defendant Ingraham it was required, in order 
to levy such warrant of attachment upon the real 
property and obtain a lien thereon, to file a notice 
of the same, stating the names of the parties to the 
action, the amount of the plaintiff's claim as stated 
in the warrant and a description of the property 
levied upon in the office of the clerk of the countv 
where the real property is situated. Such notice 
is required to be subscribed by the plaintiffs attor- 
ney, and must be j'ecorded and indexed by the 
clerk, and when so filed, it has the same effect as the 
notice of the pendency of an action (Code Civ. Pro., 
§ 649). As the property Is not capable of being re- 
duced to the possession of the officer, the effect of 
the attachment is simply to create a lien upon the 
property thus attached (Van Camp i\ Searle, 39 
Hun, 174; s. c. on appeal, 150 N. Y., 147). The mar- 
shal, therefore, by the levying of the attachment, 
did not acquire the possession of the real property, 
but only a lien thereon, assuming the attachment 
to have been properly levied. Such were the status 
and rights of the parties when the action was insti- 
tuted by virtue of which the receivers of the prop- 
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erty of the corporation were appointed and under 
which they took possession of the same. 

Had the action of Ingraham in which the attach- 
ment was levied continued in the Courts of this 
State, he would have no right to levy his execution 
obtained pursuant to the judgment in his action so 
long as the receivers were in possession of the ppop- 
ei'ty, and he could in no wise interfere with such 
possession, although the lien of his attachment was 
in all respects regular and valid. The attempt to 
enforce the judgment by execution would constitute 
a contempt of court, and any sale thereunder while 
the property was in the possession of the receiver 
would be illegal and void (Walling v. Miller, 108 
N. Y., 173). Must a different rule be applied where 
the same conditions exist and the same rights were 
obtained, but where the attachment is issued out of 
a Federal Court having jurisdiction of the subject- 
matter? 

This question seems no longer to be one to be rea- 
soned out on principles of jurisdiction, or of comity 
existing between Courts of different jurisdictions 
and exercising the same powers, as it is settled by an 
adjudication of the Supreme Court of the Dnited 
Stales in determination of a claimed conflict of jur- 
isdiction between the State and Federal Courts in 
Wiswall V. Sampson (14 How., 32). Therein execu- 
tions upon judgments issued by the Federal Court 
had been levied upon real property, and the same 
advertised for sale, when receivers were appointed 
by the Supreme Court of the State of Alabama, in 
an action instituted therein, who took possession of 
the property pursuant to the terms of the order 
appointing them. It was held that after notice of 
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such appointment no proceedings under the execu- 
tion could be taken without leave of the Court ap- 
pointing the receivers ; that a sale thereunder would 
be illegal and void and constitute the same a con- 
tempt of court. The Wiswall case also holds that 
when the party in whose favor the executions have 
been issued applies to the Court having custody of 
tlie property for the allowance of his lien, a deter- 
mination of such Court will be res adjudicata of his 
rights. This case has received uniform approval by 
the Supreme Court of the United States in a long 
series of decisions, and is now the settled law of 
that Court. It was said by Mr. Chief Justice Fuller 
in Re Tyler (149 U. S., 181): «No rule is better set- 
tled than when a Court has appointed a receiver his 
possession is the possession of the Court, for the 
benefit of the parties to the suit and all concerned, 
and cannot be disturbed without the leave of the 
Court; and that if any person, without leave, inten- 
tionally interferes with such possession he neces- 
sarily commits a contempt of court, and is liable to 
punishment therefor ^^ (citing Wiswall v. Sampson, 
svpra, and other cases). In that case the property 
was in the possession of a receiver appointed by the 
Federal Court, and an attempt was made to seize 
the property while in such possession under process 
issued by the State Court to enforce the collection 
of a tax assessed against its owners under the laws 
of the State. It was held that the receiver's right 
was superior; but it was also held that the State 
was entitled to protection for the payment of its 
claim in accordance with the priority of its lien, 
and that the receivers or the Court having the cus- 
tody of the property would protect such right and 
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interest. The same doctrine is announced in Por- 
ter V. Signet (149 U. S., 473, 479), where it was held 
that in proceedings in reni instituted in both the 
Federal and State Courts, the Court which first 
takes possession of the res acquires exclusive juris- 
diction, and that process seeking to enforce the 
judgment of the Court out of possession confers no 
right and conveys no title to the property if a sale 
thereunder be had. In Chautauqua County Bank v. 
Risley (19 N. Y., 369, 377), the Court of Appeals 
seems to deny the doctrine of Wiswall r. Sampson 
so far as it holds that a sale under a valid lien after 
possession had been taken by a receiver was illegal 
and void, although it admitted that the party would 
be guilty of a contempt in enforcing the process. 
But in Walling v. Miller (^wpra) the Court of Ap- 
peals, speaking through Judge Earl, repudiates 
such doctrine and affirms the holding in Wiswall v. 
Sampson to its fullest extent. A like conclusion 
was reached by the District Court of the United 
States for the Southern District of California in 
In re Hall t\ Stimpson Co. (73 Fed. Rep., 527). We 
have also been furnished with a MSS. opinion of 
Judge Thomas, of the United States Circuit Court 
for the Eastern District of New York, wherein the 
same doctrine is announced in an application for 
an order enjoining these receivers from interfering 
with the marshal in the execution of his process, 
the learned judge reaching the conclusion that that 
Court ought not to stay the proceedings in the State 
Court. 

If the lien of the defendant's attachment be up- 
held, it will become the dutv of the State Court to 
recognize it as such and pay it from the funds the 
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proceeds of sale of the property, in the priority to 
which it is entitled. But until the defendant ob- 
tains leave of the State Court to prosecute his lien, 
or procures some direction respecting its allowance, 
he is stayed in the enforcement of his judgment, so 
far as it affects that property, is guilty of a con- 
tempt of court if he attempts to proceed, and no 
title to the property can be acquired even though 
the execution were enforced by a sale. 

It is said, however, that this doctrine is in con- 
flict with that announced in the Supreme Court of 
the United States in Central Nat. Bank v. Stevens 
(169 U. S., 432), which holds that where jurisdiction 
by a Court is once obtained it continues, and that 
such jurisdiction is not exhausted until the rendi- 
tion of the judgment and the judgment is satisfied. 
Such rule is also asserted by the Court of Appeals 
of this State, and the doctrine of the Federal Court 
is cited with approval (Matter of S. S. T. B. Co., 136 
N. Y., 169). Many other cases might be cited to 
support this rule, which now exists unquestioned 
and unassailed, recognized by Federal and State 
Courts alike. The rule is not in conflict with that to 
which we have called attention, as was very clearly 
pointed out by Mr. Justice Miller in the leading 
case of Buck i\ Colbath (3 Wall., 334), whfere the 
learned judge says: "But it is not true that a Court, 
having jurisdiction of the subject-matter of a suit, 
and a party before it, thereby excludes all other 
Courts from the right to adjudicate upon other mat- 
ters having a very close connection with those be- 
fore the first Court, and, in some instances, requir- 
ing the decision of the same questions exactly." 
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The doctrine announced bv this case has never been 
questioned either by Federal or State Courts. 

Sometimes it is referred to as a question of juris- 
diction, sometimes as a question of comity. It may 
be called either, but it is not true, under circum- 
stances such as are presented in this case, that the 
Court in which an action or proceeding is first insti- 
tuted acquires jurisdiction to enable it to deal with 
the property. The distinction is plain. The juris- 
diution is made to depend upon possession and is 
acquired by the Court first seizing and taking the 
property into its custody. At this point the exclu- 
sive jurisdiction attaches, so far as that particular 
property is concerned, and the jurisdiction of the 
other court is at an end with respect thereto. The 
reason for the rule is stated in the several authori- 
ties to which we first called attention. It finds ad- 
mirable expression in In re Hall & Stimpson Co. (73 
Fed. Eep., 527). It is not necessary, therefore, that 
we further pursue this subject. 

The defendant Ingraham is entitled to payment 
out of the fund the proceeds of the sale of the land 
in the hands of the receivers, if he establish that he 
obtained a valid lien upon the land. If he does not, 
he takes nothing thereby. The order appointing 
the receivers makes special provision for guarding 
his interests, as well as the interests of all other 
lienors and claimants. The State Court, having 
possession of the property, must be left to exercise 
its jurisdiction, and such as is essential to be exer- 
cised in the determination of these claims. To per- 
mit the defendant to sell under his execution would 
precipitate inextricable embarrassment and confu- 
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sion. A case is presented, therefore, in which it 
was proper to issue an injunction. 

The order granting the injunction should, there- 
fore, be affirmed, with flO costs and disbursements. 

(yBniBN, P. J., and Patterson, J., concur; Ingra- 
HAM and McLaught^in, JJ., dissent. 



HENRY SANFORD v. GRACE B. SANFORD. 

SuPRBMB Court, New York County, Special 

Term, Part I, July, 1905. 

Motion to 8upfMr€S8 certain affidavits, for alimony and counsel fee, in 

an action to annul a marriage — Denied, 

All factB are releyant to show the conduct of the partieB. 
(decided July, 1906.) 

Nicollj AnaUe d Lindsay {John D. Lindsay and Ray- 
mond D. ThurbeVj of counsel), for the motion. 

Arthur L. Livermore {Alton B. Parker, of counsel), 
opposed. 

Giegerich, J. — The motion to suppress certain 
affidavits filed on behalf of the plaintiff on the de- 
fendant's motion for alimony and counsel fee in an 
action to annul a marriage should be denied for two 
reasons: First, because on such an application for 
alimony all facts are relevant which show the con- 
duct of the parties toward each other and toward 
others as well, so far as the latter has a bearing on 
the wife's conception of and adherence to correct 
standards of conjugal conduct. In Peckford v. 
Peckford (1 Paige, 274) Chancellor Walworth gave 
decided weight, in awarding alimony, to the fact 
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that the wife's conduct had not been entirely dis- 
creet and prudent, and that, too, in a case where the 
husband's guilt was established. A second reason 
why the motion should be denied is that most of 
the matter complained of is in reply to portions of 
the defendant's own affidavit, wherein she accepts 
the issue tendered in the complaint as to whether 
it is her fault or the plaintiffs' that the estrange- 
ment has arisen and in which it is sought to show 
that such fault is his. Motion denied, without costs. 
If, in view of this decision, it is desired to submit 
further opposing affidavits in the original motion 
that should be done and copies served on the plaint- 
iff's attorney on or before the twenty-seventh inst. 
The plaintiff may have until the twenty-ninth inst. 
to reply to any new matter. Proof of service of all 
affidavits on either side should be handed in with 
the affidavits. 



In the matter of the judicial settlement of the 
ACCOUNT OF RITA W. DeVOE, as administra- 
trix WITH THE W^LL ANNEXED OF CHARLES P. 
EBBETS, DECEASED. 

Supreme Court, Appelate Division, Second Judi- 
cial Department, July, 1905. 

§ 2732, subds. 5, 10, 11, 12. 

CfrandnephetDS entitled to distributive shares of personal estate b^ 
representation — Constniction of section 2732, Code Civil Procedure, 
as amended by chapter 319, Laws 1898. 

Oollateral relatives are now on an equal footing in the distribu- 
tion of real and personal property. 
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The same rales which apply to the diylslon of real estate among 
those entitled to take are extended to personal property. 

(Decided July, 1906.) 

Appeal from three orders directing the adminis- 
tratrix to make advance payments to three grand- 
nephews as next of kin of the intestate, and from a 
final decree of distribution, entered in the office of 
the surrogate of Kings count3\ 

Alfred G. Reeves, for appellants. 

Joseph G. WilUamso)!, Jr., for respondent Fred. E. 
Payne and another. 

Clarence L. Barber, for respondents Ebbets. 

James A. Dayton, for respondent The Estates Set- 
tlement Company. 

A. B. Carrington, for respondent administratrix. 

Woodward, J. — Charles P. Ebbets died on the 
21st day of November, 1902, leaving a last will and 
testament, which was duly admitted to probate. 
By the terms of said will he devised and bequeathed 
all his property, real and personal, to his brother, 
Daniel I. Ebbets, who died prior to the death of the 
testator, so that the latter, for practical purposes, 
died intestate, and his personal estate is in nowise 
aflfected by the terms of the will. The testator left 
him surviving as his only relatives Ebenezer W. Eb- 
bets, a nephew; William E. Ebbets, a nephew; 
James E. Ebbets, a nephew; Rita W. DeVoe, a 
niece; Fred. E. Payne, a grand-nephew; Walter E. 
Ebbets, a grand-nephew, and Harry E. Ebbets, a 
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grand-nephew. The question at issue is whether 
these grand-nephews, sons of deceased nephews or 
nieces, are entitled to distributive shares in the per- 
sonal estate by representation. The learned surro- 
gate has held that they were entitled to distributive 
shares, and the nephews appeal from the orders and 
decree entered upon the decision. 

Prior to 1898 section 2732 of the Code of Civil 
Procedure, which regulates distributions, provided 
in subdivision 5, that " if there be no widow, and no 
children and no representatives of a child, the whole 
surplus shall be distributed to the next of kin, in 
equal degree to the deceased, and their legal repre- 
sentatives.** Subdivision 10 of the same section 
provided that "where the descendants, or next of 
kin of the deceased, entitled to share in his estate, 
are all in equal degree to the deceased, their shares 
shall be equal." Subdivision 11 continued with the 
provision that "when such descendants or next of 
kin are of unequal degrees of kindred, the surplus 
shall be apportioned among those entitled thereto, 
according to their respective stocks, so that those 
who take in their own right shall receive equal 
shares, and those who take by representation shall 
receive the share to which the parent whom they 
represent, if living, would have been entitled." 
Without further statutory provisions, it is clear 
that personal property would have been distributed 
by representation among collaterals in the same 
manner as among lineals, to the remotest degree, 
but subdivision 12 of the section provided that " no 
representation shall be admitted among collaterals, 
after brothers* and sisters' children." That is, 
where the property went to brothers or sisters, rep- 
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resentation ceased with the children of such 
brothers and sisters, so that grand-nephews and 
grand-nieces would not take. 

This was the state of the law up to 1898. In that 
year the Legislature amended subdivision 12 of sec- 
tion 2732 of the Code of Civil Procedure, so that it 
provided that "representation shall be admitted 
among collaterals in the same manner as allowed 
by law in reference to real estate." Clearly the 
Legislature by this amendment intended to change 
the law in some practical degree; intended to ex- 
tend, in some measure at least, the scope of repre- 
sentation in the distribution of personal property, 
and the plain language- of the amendment is that 
representation shall be admitted in the same man- 
ner as allowed by law in reference to real estate. 
That is, the same rules which apply to the division 
of real estate among those entitled to take are 
extended to personal property, and if grand- 
nephews and grand-nieces would be entitled to take 
real estate, they are likewise entitled to a distribu- 
tive share of personal property. Section 287 of the 
Real Propery Law (chap. 547, Laws of 1896) pro- 
vides: "If all the brothers and sisters of the intes- 
tate be living, the inheritance shall descend to them ; 
if any of them be living and any be dead, to the 
brothers and sisters living, and the descendants, in 
whatever degree, of those dead, so that each living 
brother or sister shall inherit such share as would 
have descended to him or her if all the brothers and 
sisters of the intestate who shall have died, leaving 
issue, had been living, and so that such descendants 
in whatever degree shall collectively inherit the 
share which their parent would have received if liv- 
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ing, and the same rule shall prevail as to all direct 
lineal descendants of every brother and sister of the 
intestate whenever such descendants are of unequal 
degrees." 

There does not appear to be any room for argu- 
ment here; the plain and obvious meaning of the 
language of the Legislature is that the law, in so 
far as it deals with representation among collateral 
relatives, shall place them on an equal footing in 
respect to real and personal property, and as grand- 
nephews and grand-nieces would be entitled to share 
in the real estate by representation, they have, un- 
der the amendment of 1898, the right to participate 
in the distribution of the personal estate upon the 
same basis. 

There is nothing decided to the contrary in Mat- 
ter of Davenport (172 N. Y., 454). In that case the 
intestate left no husband, ancestor, descendant, 
brother or sister, but was survived by a nephew and 
niece, children of a deceased brother, two uncles, 
two aunts, forty-five first cousins, thirty-three sec- 
ond cousins and one third cousin, making in all 
eighty-one next of kin, the first, second and third 
cousins being descendants and representatives of 
deceased uncles and aunts, and the point deter- 
mined was that the nephew and niece and the two 
uncles and two aunts were next of kin in equal de- 
gree, being the third degree, and that the estate 
should be divided into six equal parts and so dis- 
tributed, shutting out the whole group of cousins. 
Obviously, under subdivisions 5 and 10 of section 
2732 of the Code of Civil Procedure, the distribution 
was limited to the collateral relatives of equal de- 
gree, and this is what the Court finally held. It is 
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clear, from the reading of section 288 of the Real 
Property Law, that uncles and aunts and their 
descendants inherit only when there are no brothers 
and sisters of their descendants (Matter of Daven- 
port, 8upra)y while in the case at bar there are de- 
scendants of brothers and sisters, and these are 
entitled to take the share of the personal property 
which would have gone to their parents if living, 
just as they would have taken real estate if there 
had been such an estate. As the uncle and aunt in 
Matter of Davenport {nupra) did not take by repre- 
sentation, but by reason of their equal relationship 
with the nephew and niece, neither of whom ap- 
pealed, it is clear that their descendants had no 
rights by representation. But in the case now be- 
fore us the nephews and nieces take by representa- 
tion, and there is no good reason why the grand- 
nephews should not share in the distribution by 
representation in a like manner as though it was 
real estate, for this, it seems to us, is the purpose of 
the amendment of 1898. 

The order and decree should be affirmed, with 
costs. 

All concur. 
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MEYER ROSENSTOCK and DAVID MAYER, 
Appellants, v. THE CITY OF NEW YORK, 
Respondent. 

Supreme Court, Appelate Division, Second Judi- 
cial Department, October, 1904. 

§ 449, 1391. 

Demurrer to oomplaiint nutained — Ab amended hy chapter 461« 

Laws 1903. 

In an action against the city of New York, brought under section 
1391 of the Code of Oiyil Procedure, aa amended by chapter 461 
of the Laws of 1903, to recover ten per cent, of an installment 
of salary due to a police officer to be applied upon a claim for 
clothing and uiforms furnished to him for his use as a police 
officer, where plaintiffs had previously recovered Judgment and 
issued execution against said officer. Held, that a complaint, 
alleging, among other things, that defendant hus failed or 
refused upon presentation of an execution against the salary of 
said police officer to pay over to the officer "presenting the execu- 
tion the amount called for thereby, is fatally defective which 
does not also allege that no prior execution of the same char- 
acter is outstanding and unsatisfied against the judgment 
debtor. 

(Deoided October, 1904.) 

Appeal by the plaintiffs from a judgment of the 
Municipal Court of the City of New York in the 
First District of the Borough of Brooklyn, ren- 
dered on the 20th day of May, 1904. 

Edward Lazansky {Joseph J. Com with him on the 
brief), for appellants. 

Edward H. Wilson, for respondent. 

Hooker, J. — A demurrer to the complaint, on 
the ground that it does not state facts sufficient to 
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constitute a cause of action, was sustained, and the 
plaintiffs appeal. The complaint substantially 
alleges that in the month of March, 1904, the plamt- 
iff recovered a judgment against one McNamara 
wholly for necessaries sold by them to him, consist- 
ing of clothing and uniforms for his use as a police 
officer of the city of New York; that a transcript of 
the judgment was filed and the judgment docketed 
in the oflice of the clerk of Kings county, and that 
an execution thereafter issued against the real and 
personal property of the said McNamara out of the 
Supreme Court was returned wholly unsatisfied and 
wholly unpaid; that McNamara was a police officer 
of the defendant, and had an annual salary of |1,400 
from the city of New York, payable in equal 
monthly installments at the end of each month at 
a rate which exceeds in amount ?20 per week; that 
on the 31st day of March, 1904, there became due 
and payable from the defendant to McNamara as 
such officer the sum of ?116.66, and a like sum at 
the end of each month thereafter, as long as he con- 
tinued in such service; that on March 30, 1904, the 
plaintiffs procured from the Municipal Court an 
order directing execution to issue out of said Court 
against the wages, debts, earnings and salary of said 
McNamara in accordance with the provisions of sec- 
tion 1391 of the Code of Civil Procedure, as amended 
by chapter 461 of the Laws of 1903. Pursuant to 
that order an execution was issued out of the Muni- 
cipal Court to any marshal of the city of New York 
against the wages, earnings and salary of McNa- 
mara that might thereafter become due or owing to 
him from the defendant herein, pursuant to the pro- 
visions of said section of the Code, and which fur- 
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ther provided that the e;xecution and levy to be 
made thereunder should become a continuing lien 
upon said wages, earnings and salary to become due 
to McNamara to an amount equal to ten per centum 
of said wages, earnings and salary; that thereafter 
and on the same day the execution was presented to 
the city of New York by one of the city marshals; 
that on the day following there became due to 
McNamara as wages, earnings and salary from the 
defendant the sum of |l 16.66, ten per centum of 
which is $11.66; that the defendant has failed to 
pay that sum; that the usual notice of claim was 
filed with the comptroller for adjustment; that he 
has neglected and refused to make an adjustment 
or payment thereof; and that more than thirty days 
have elapsed since such presentment, and judgment 
is demanded for the sum of $11.66, with interest 
thereon from March 30, 1904. 

It is to be observed that the plaintiffs base their 
entire cause of action upon the rights given under 
the provisions of section 1391 of the Code of Civil 
Procedure. So much of that section amended by 
chapter 461 of the Laws of 1903 as is important here 
reads as follows: "Where a judgment has been re- 
covered wholly for necessaries sold, or work per- 
formed in a family as a domestic, or for services 
rendered for salary owing to an employee of the 
judgment debtor, and where an execution issued 
upon said judgment has been returned wholly or 
partly unsatisfied, and where any wages, debts, 
earnings, salary, income from trust funds or profits 
are due and owing to the judgment debtor or shall 
thereafter become due and owing to him, to an 
amount exceeding $20 per week, and where no exe- 



VOLUME XXXV. 75 

Rosens took v. The City of New York. 

cution issued as hereafter provided in this section, 
is unsatisfied and outstanding against said judg- 
ment debtor, the judgment debtor may apply to 
the Court in which said judgment was recovered and 
upon satisfactory proof of such facts by affidavit 
or otherwise, the Court, if a Court not of record, a 
judge or justice thereof, must issue, or if a Court of 
record, a judge or justice, must grant an order di- 
recting that an execution issue against the wages, 
debt, earnings, salary, income from trust funds or 
profits of said judgment debtor, and on presentation 
of such execution by the officer to whom delivered 
for collection to the person or persons from whom 
such wages, debts, earnings, salary, income from 
trust funds or profits are due and owing, or may 
thereafter become due and owing to the judgment 
debtor, said execution shall become a lien and a con- 
tinuing levy upon the wages, earnings, debts, salary, 
income from trust funds or profits due or to become 
due to said judgment debtor to the amount speci- 
fied therein, which shall not exceed ten per centum 
thereof, and said levy shall be a continuing levy 
until said execution and the expenses thereof are 
fully satisfied and paid, or until modified as herein- 
after provided. It shall be the duty of any person 
or corporation to whom said execution shall be pre- 
sented, and who shall at such time be indebted to 
the judgment debtor named in such execution, or 
who shall become indebted to such judgment debtor 
in the future, and while said execution shall remain 
a lien upon said indebtedness, to pay over to the 
officer presenting the same such amount of such 
indebtedness as such execution shall prescribe until 
said execution shall be wholly satisfied, and such 
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payment shall be a bar to any action therefor by any 
such judgment debtor. If such person or corpora- 
tion to whom said execution shall be presented shall 
fail or refuse to pay over to said officer presenting 
said execution the percentage of said indebtedness, 
he shall be liable to an action therefor by the judg- 
ment creditor named in such execution, and the 
amount so recovered by such judgment creditor 
shall be applied towards the payment of said 
execution." 

Particular attention should be directed in the dis- 
cussion of this appeal to the language of the section 
which points out the facts required to be shown 
that an execution against the wages, debts, earn- 
ings and salary may issue; the judgment creditor 
may cause the issuance of such an execution only 
" where no execution issued as hereafter provided 
in this section is unsatisfied and outstanding 
against such judgment debtor." It is clear that a 
cause of action given to the judgment creditor 
against a person who shall fail or refuse, upon such 
an execution being presented to him, to pay over to 
the officer presenting the execution ten per cent, of 
such indebtedness, does not lie where a prior exe- 
cution of this character is outstanding and unsatis- 
fied against the judgment debtor. It seems entirely 
plain from a reading of the section that the Legis- 
lature intended that bv this heretofore unknown 
process a sum no greater than ten per centum of 
the earnings of the judgment debtor should be taken 
toward the satisfaction of the judgment upon which 
the execution was issued and to prevent the taking 
of a larger sum it is distinctly provided that such 
execution may not issue where there is another out- 
standing and unsatisfied. 



VOLUME XXXV. 77 

Rosenstock v. The Olty of New York. 

The complaint in this action is entirely silent as 
to whether or not any such similar executions were 
unsatisfied and outstanding, and fails to allege 
what proof, if any, on this subject was offered to the 
Municipal Court to procure the issuance of the exe- 
cution. "We are of the opinion that the demurrer 
to the complaint, wanting in allegations showing 
the non-existence of such executions, was well 
taken. That no such process should be unsatisfied 
and outstanding against the judgment debtor is a 
condition precedent to the maintenance of this ac- 
tion against the debtor or employer of the judg- 
ment debtor. The right of action is purely statu- 
tory and is a new remedy. The Legislature has said 
to the judgment creditor that if certain conditions 
exist, namely, if the judgment was recovered wholly 
for necessaries, if the debtor received an amount 
exceeding |20 per week, if the original execution has 
been returned wholly or partly unsatisfied, and if 
no other similar execution is unsatisfied and out- 
standing, then he may have an execution against 
the wages, debts, earnings and salary; and if the 
employer or the judgment debtor refuses upon 
proper presentation of this execution to pay to the 
officer presenting it the statutory percentage, the 
judgment creditor may have his action for such re- 
fusal. The non-existence of a prior unsatisfied and 
outstanding execution of this character is a condi- 
tion precedent to the maintenance of the action, 
and the plaintiff is under the obligation of the rule 
that when the statute gives a new remedy and pre- 
scribes the requisite conditions, or if an action of a 
certain character or against certain parties be 
authorized only after the performance of similar 
conditions, performance of these conditions must 
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be alleged in the complaint. It is not sufficient that 
the plaintiflf merely allege the issuance of such an 
execution and the refusal of the person to whom it 
was directed to pay the statutory percentage to the 
officer presenting it. Were that sufficient, it would 
tend to enable creditors ex partey or through the 
inadvertence of the Municipal Court, to procure the 
issuance of such executions and obtain vested rights 
of action in cases where the wages, earnings and 
salary of the same judgment debtor was being ap- 
plied to the payment of prior process of the same 
character. 

Where one seeks to maintain an action under the 
statute, it is a sound and well-settled rule of plead- 
ing that he must state especially every fact requi- 
site to enable the Court to judge whether he has 
a cause of action under the statute (Bartlett r. Cro- 
zier, 17 Johns., 438). This doctrine was stated and 
followed in Austin v. Goodrich (49 N. Y., 266), which 
was an action to compel the determination of claims 
to real property under the provisions of section 449 
of the Code of Procedure. It was there determined 
that the complaint in such an action must allege 
that the plaintiff had been for three years in pos- 
session of the lands and tenements, and that both 
plaintiff and defendant claimed an estate therein 
in fee for life, or for a term of years not less than 
ten, these being the requirements of that section to 
allow the maintenance of such an action, and the 
Court affirmed a judgment sustaining defendant's 
demurrer to the complaint where the only allega- 
tion as to defendant's claim was that he unjustly 
claimed title to the premises. Judge Folger, speak- 
ing for the Court of Appeals, in Churchill v. Onder- 
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donk (59 N. Y., 134, 136), said: "When the party 
initiates by action, under the statute (2 R. S., 312, 
§ 1), proceedings to compel the determination of 
claims to real property, he must be careful to make 
the allegations of his complaint square with the 
requirements of the act " (citing the Austin case). 

The same rule as applicable to different circum- 
stances has been the subject of consideration in 
many cases. It will serve our purpose to refer to 
those which treat of one or two classes of cases. 
The Court determined, in Porter t\ Kingsbury (5 
Hun, 597, afPd 71 N. Y., 588), that it should affirm 
a judgment sustaining a demurrer to a complaint 
on the ground that it failed to state a cause of ac- 
tion, which failed to allege the service of a notice of 
entry of judgment or affirmance upon the adverse 
parties ten days previous to the commencement of 
an action brought upon an undertaking given in 
pursuance of section 348 of the Code of Procedure, 
commencement of such an action before the lapse 
of ten days after notice being fatal to a recovery. 
At the time of the commencement of the action of 
Eeining t\ City of Buffalo (102 N. Y., 308) the char- 
ter of the city of Buffalo (Laws of 1870, chap. 519, 
title III, § 7) provided: "No action or proceeding to 
recover or enforce any such claim against the city 
shall be brought until the expiration of forty days 
after the claim shall have been presented to the 
common council." The complaint stating facts 
upon which the plaintiff sought to hold the city 
liable for tort failed to allege the presentation of 
such a claim, and the Court of Appeals affirmed a 
judgment sustaining a demurrer to the complaint. 
The Court, in its opinion, says: "The general rules 



80 CIVIL PROCEDURE REPORTS. 

BoseDstock V, The Oity of New York. 

of pleading applying to such cases are elementary 
and hardly need citations to illsutrate them. It 
was said by Judge Denio, in Howland v, Edmonds 
(24 N. Y., 307): ^f the defendant's liability depends 
upon the performance of a condition precedent, it 
is very plain that no action will lie until it be per- 
formed, and a request or demand of the thing 
claimed may and frequently does constitute such a 
condition to the obligation of the defendant. When 
that is the case such demand before suit brought 
must be averred and proved to enable the plaintiff 
to maintain the action.' The rule is also illustrated 
by the decision in Graham v. Scripture (26 How., 
501), where, in an action upon a judgment, which 
was prohibited by statute, except upon leave of the 
Court first had, it was held that the allegation of 
such leave must be averred and proved by the plaint- 
iff. It was held in Taylor v. Mayor, etc. (83 N. Y., 
625), that a similar provision in the charter of New 
York constituted a condition to the maintenance of 
an action against the city, although in that case it 
was also held that it did not in terms apply to the 
use of a claim by way of set-off, or recoupment in 
an action brought by the city against the claimant'^ 
In Thrall v. Cuba Village (88 App. Div., 410) the 
Fourth Department of this Court has held the rule 
laid down by the Court of Appeals in the Reining 
case applicable to a complaint framed under pro- 
visions of section 322 of the Village Law (Laws of 
1897, chap. 414) that " * no action shall be maintained 
against the village for damages for a personal in- 
jury ♦ ♦ ♦ alleged to have been sustained by 
reason of the negligence of the village ♦ • ♦ 
unless the same shall be commenced within one year 
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after the cause of action thereof shall have accrued, nor 
unless ' a written verified statement of the claim ' shall have 
been filed with the village clerk within six months after 
the cause of action shall have accrued/ and then con- 
tinues : ' An action on such a claim shall not be commenced 
until the expiration of thirty days after it is presented.' " 
It was there determined that the provision that an action 
on such a claim could not be commenced until the expi- 
ration of thirty days constituted a condition precedent, 
compliance with which must be pleaded and proved, and 
a verdict in favor of plaintiff was reversed. 

The case in hand cannot be distinguished, from those 
to which reference has been had, and the rule adopted in 
those decisions must govern here. 

The judgment must, therefore, be affirmed, with costs. 

All concur. 



OSCAR VAN CISE v. STEPHEN L. PETERMAN. 



Supreme Court, Erie County, Special Term. 



§§ 66, 3247. 



Costs — Judgfnent for costs offset — Liability of party in interest — 

Attorney — How affected. 

Where an attorney interested in the recovery prosecutes an appeal 
for a plaintiff who is insolvent, evidently upon the ground of inad- 
equacy of damages and loses the appeal, the fair rule is to permit 
the offset, although the authorities are not in accord upon this 
question. 

{Decided . ) 
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The plaiutiff recovered a judgment against the defen- 
dant for thirt}^ dollars damages and thirty dollars costs, 
making sixty dollars, in an action for assault, which 
judgment was entered on or about April 9, 1904, from 
which an appeal was taken by the plaintiff to the Appel- 
late Division. The judgment was there affirmed, with 
costs, and the defendant now moves to offset plaintiff's 
judgment against the judgment recovered by the defen- 
dant for costs on the appeal. 

J. E. Bixby, for the motion. 

W. Darwin Phelps, opposed. 

Mem. by Kkuse, J.— The attorney for the plaintiff 
resists this application to have the plaintiff's judgment 
offset against the defendant's judgment, contending that 
his right and interest in the plaintiff's judgment is su- 
perior to the right of the defendant to have one judgment 
offset against the other, claiming that in addition to the 
lien given to him for his services upon the plaintiff's 
judgment under section 66 of the Code of Civil Procedure 
he entered into an agreement with the plaintiff, whereby 
he was to receive for his services in prosecuting the 
plaintiffs claim one-half of the recoverj^ besides the costs 
which the plaintiff might recover against the defendant. 

Under the general provisions of section 3247 of the 
Code a person beneficially interested in an action, 
although not named as plaintiff, becomes liable for costs 
to tlie same extent as if he was so named, but an attorney 
or counsel for the plaintiff whose only beneficial interest 
consists of a right to a portion of the sum or property 
recovered, as compensation for his services in the action, 
is exempted, so that ordinarily an attorney does not be- 
come liable for costs, and very likely the plaintiff is not 
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persoually liable in this action. It is to be observed, 
however, that the appeal, nominally by the plaintiff, an 
insolvent, evidently taken upon the ground of inadequacy 
of damages, was for the benefit of the attorney as well as 
the plaintiff. These circumstances may well be taken into 
account in determining the right of set-off which is urged 
by the defendant upon equitable considerations. Where 
under such circumstances an attorney interested in' the 
event of a litigation such as this, under an agreement of 
tlie character claimed by him here, prosecutes an appeal 
without success, he ought not to complain of the result 
which may follow the offsetting of a judgment in the same 
actipu in which he has an interest against a judgment for 
costs on the appeal in favor of the opposing party. 

I am well aware that tlie authorities are not in entire 
accord upon this question, but I think the fair rule is to 
permit the offset under circumstances such as are dis- 
closed in this case, and such a course is not without 
authority (See Hopper t\Esler, 1 An. Cases, 192; Smith v. 
Chenowith, 18 Abb. N. C, 349 ; see, also, 1 Nich. Prac, 
g355). 

The motion is granted. 

Note. — A judgment creditor who secures the appointment of a 
receiver and then requests him to bring an action is liable for the 
costs. Droege v. Baxter, 77 App. Div., 78. 

Where an action is brought without authority of a school district 
by the trustees, they as well at their successors are liable for costs — 
which are not collectible out of the district. Beck v. Kerr, 87 App. 
Div., 1. 

And as section 3247 of Code of Civil Procedure provides for the 
collection of costs from the person beneficially interested by order, 
failure to obey same being a contempt of court, it should not contain 
a provision that an execution should issue. Beck v, Kerr {supra). 
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THE PEOPLE OF THE STATE OF NEW YORK 

ON THE RELATION OF ANTHONY V. BOURKE, 
JOSEPH P. BOURKE, JAMES A- BOURKE and 
MARY G. BOURKE, Respondents, v. EDWARD 
M. GROUT, AK Comptroller of the City of New 
York, and EDWARD A. SLATTERY, as Collector 
OF Assessments and Arrears of the City of New 
York, Appellants. 

Supreme Court, Appellate DmsioN, Second 
Department, July, 1905. 

§§ 2067, 2070. 

Mandamus — Cancellation of tax sales. 

Mandamus should not issae on an affidavit or petition alleging on 
information and belief the facts entitling the applicant to relief 
where no grounds for the information and belief are stated. 

(Decided July, 1905.) 

Appeal from an order of the Supreme Court, entered 
in the office of the clerk of Queens county on the 4th day 
of April, 1905, granting a peremptory writ of mandamus 
commanding the appellants to cancel certain tax sales, 
etc. 

John J. Delany, corporation counsel . (James D. Belly 
Samuel K. Probasco with him on the brieff, of counsel), for 
the appellants. 

Henry J?. Ham, for the respondents. 

WiLLARD BAKTi.ETr, J. — This application for a peremp- 
tory writ of mandamus to compel the cancellation of cer- 
tain tax sales was opposed by an affidavit of the comptrol- 
ler which was insufficient to raise any issue. The material 
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allegations essential to establish the invalidity of the tax 
sales, however, were set out in the petition of the relator 
only upon information and belief, without stating the 
sources of the information, except as to one or two mat- 
ters. I think that the insufficiency of the relators* proof 
in this respect required a denial of their application, even 
in the absence of an affectivid denial by the officers of the 
city. The Code of Civil Procedure contem])late8 the is- 
suance of a writ of mandamus, whether it be peremptory 
or alternative, only upon affidavits or other written proofs 
showing a proper case therefor (Ci)de Civ, Proc.,§§ 2067, 
2070). If a petition is presented as written proof, it must 
be something more than the mere equivalent of a pleading 
based wholly upon information and belief — otherwise it 
does not really rise to the dignity of being proof at all. 
In People ex rel. O'Brien v. Cruger (12 App. Div., 536) it 
was declared that an allegation on information and belief 
contained in an affidavit used on an application for a man- 
damus wjis no proof of the fact alleged, where no grounds 
for the information and belief were stated. I think that 
the Courts should refuse to grant writs of mandamus 
on affidavits or petitions of this sort. If a party whp 
wants a tax sale cancelled, as in the case at bar, cannot 
swear of his own knowledge to the facts relied upon to es- 
tablish its invalidity, it is not too great a burden to re- 
quire him to inform the financial officers of the city where 
he obtained the information which is the foundation of 
his proceedii^. The suggestion is made that the appel- 
lants could ascertain for themselves by reference to the 
assessment-rolls and other public records ; but these 
officers are under no obligation to perform this service. 
If a cancellation of the tax sales is to be compelled by 
mandamus, it can only be upon proof showing a proper 
case therefor ; and that proof must be furnished by the 
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party who applies for the writ. The insufficiency of his 
proof is not helped out by the absence of proof in oppo- 
sition. 

The order under review should be reversed, without 
prejudice, however, to a renewal qI the application at 
Special Term upon proper affidavits. 

All concur. 



THE PEOPLE OF THE STATE OF NEW YORK, 

ON THE KELATioN OP CHARLES HAGGERTY, Appel- 
lant, V. GEORGE B. McCLELLAN, Mayor, and 

OTHERS, COMPOSING THE BOARD OF EsTIMATE AND APPOR- 
TIONMENT OF THE City of New York, Respondents. 

Supreme Court, Appellate Diyision, Sbcjond 
Department, July, 1905. 

§ 2120, subd. 2. 

CertiorariSireet openings. 

Discretion is conferred upon the board of estimate and opportion- 
ment by the charter to initiate proceedings for acquiring title to 
land required for streets, parks, approaches to bridges, etc., and 
the courts cannot review an exercise of that discretion. 

Where it appeat^s upon the face of a writ of certiorari that no 
question for review is presented, a motion to quash before the 
court issuing the writ is proper. 

(Decided July, 1905.) 

Appeal by the relator from an order of the Supreme 
Court, entered in the= office of the clerk of Kings county on 
the 18th day of May, 1905. 

Oscar A, Campbell {Charles W, Philijybar with him 
on the brief), for the appellant. 
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John J, Delauy, corporation counsel {James D. Belly of 
counsel), for the respondents. 

Miller, J. — The relator appeals from an order of the 
Special Term quashing a writ of certiorari issued to re- 
view the acts of the respondents in respect to the matter 
of providing for a bridge approach and laying out a pub- 
lic place. The appellant insists that a motion to quash 
cannot be made at Special Term, and that in any event 
such a motion could not be made before the return. The 
motion is made solely upon the writ on the ground that 
it is insufficient in law, and that certiorari does not lie to 
review the acts complained of. If this appeared upon 
the face of the writ, neither the petition or return was 
necessary, and the Court having the power to grant 
the writ undoubtedly had the power to quash it It is 
also objected that the notice of motion to quash is signed 
by the corporation counsel, as such, and not as attor- 
ney for the respondents. This objection appears to be 
frivolous, especially as the corporation counsel is made 
by the charter the attorney and counsel for the city and 
the various boards and officers, and is especially charged 
with the duty by section 973 of instituting proceedings to 
ac(|uire title to land for street openings, etc., upon the 
direction of the board of estimate and apportionment. 
Section 970 of the charter authorizes the city of New 
York " to acquire title for the use of the public to all or 
any of the lands required for streets, parks, approaches 
to bridges," etc., and by the same section it is provided : 
•*The board of estimate and apportionment is author- 
ized to direct the same to l)e done whenever and as often 
as it shall deem if for the public interest so to do." 
While it does not dearly Jipj)ear by the writ whether 
such a direction has fKtually been given, it is clear that 
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the acts sought to be reviewed relate to the giving of such 
direction, and for the purposes of this appeal we may as- 
sume that it has been done. The writ alleges that the re- 
spondents acted illegally, arbitrarily and against the Con- 
stitution of the.Uuited States. The statute does not pro- 
vide the requisites for action by the board of estimate and 
apportionment. The Legislature has simply clothed the 
board with the power to direct that title to land required 
for the public purposes enumerated be taken " whenever 
and as often as it shall deem it for the public interests so 
to do." The proceedings subsequent to such direction are 
carefully regulated and guarded by the statute and in such 
proceedings every person affected has an opportunity to 
be heard. The appellant insists that the writ could have 
issued at common law, and that, therefore, it is authorized 
by subdivision 2 of section 2120 of the Code of Civil Pro- 
cedure. No authority applicable to the question here 
has been cited in support of that proposition, and we 
have been able to find none. Had the statute prescribed 
any formalities necessary to be observed before the giv- 
ing of such a direction, the regularity of the proceedings 
could undoubtedly be inquired into by certiorari, but as 
the statute has absolutely vested discretion in the board of 
estimate and apportionment without prescribing the man- 
ner in which that discretion shall be exercised, its exercise 
is not the subject of review by certiorari. 

It is claimed that the acts sought to be reviewed consti- 
tute a taking of the petitioner's property without due pro- 
cess of law, but no reiison is assigned in support of this 
assertion. The act of the board constitutes merely an 
authority to institute the proceedings, thereupon the 
corporation counsel is required, upon notice given iu the 
manner prescribed, to make application to the Supreme 
Court for the appointment of commissioners of estimate 
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and assessment. On such an application the parties 
interested are entitled to be heard. In case the Court 
appoint commissioners their proceedings are carefully 
prescribed and their determination is subject to confir- 
mation by the Court. 

As it clearly appears, therefore, upon the face of the 
writ that no question for review was presented, a motion 
to quash before the Court issuing the writ was proper, 
and the order should be affirmed, with $10 costs and 
disbursements. 

All concur. 



FKEDERICK WILLIAM NEWTON, survivino exec- 

UXOR AND TRUSTEE UNDER THE WILL OP ThOBIAS CoNNOCK 

Elliott, deceased, v. WILLIAM JAY and EGER- 
TON L. WINTHROP, JR., as substituted trustees 
TOR ANNA BENKARD HUNT, under the deed of 
trust of the 31st day of July, 1872, appellani^, im- 
pleaded WITH ANNA BENKARD HUNT et al. 

SuPitEME Court, Appellate Division, First 
Department, October, 1905. 

1871 to 1879. 

Complaint sustained on theory of suit to establish equitable mortgage. — 

Loan to beneficiaries of trust— Lien for repayinent 

against trustees and corpus of trust. 

An American citizen (female) in contemplation of marriage with a 
foreigner (English) may make a valid trust of her property to secure 
the benefit of it to hersel f free from any control of her husband . This 
object is not forbidden by law and is commendable. 

The trust deed cannot be set aside as made in fraud of creditors, but 
the cestui que trust beneficial interest may be reached in equity 
and appropriated to satisfy the claims of her judgment creditors. 

An action in equity to foreclose a lien made by the beneficiary upon 
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her interest in the trust estate to secure a loan of money to her 
may be maintained against the trust property for the repayment 
of the loan, a lien declared against the securities of the trust estate 
in the possession of the trustees and the trustees directed to 
pay the same. 

As the trustees who held the legal title did not give the mortgage, 
the aid of a court of equity was necessary to establish the lien. 

A plaintiff, non-resident, and who either makes such a loan or stands 
in the shoes of one who did, may maintain an action to recover; the 
mere fact of being denominated a personal representative does not 
necessarily make him so. 

In alleging ownership of personal property it is not necessary to set 
forth the course of title. 

{Decided October. 1905.) 

Appeal by (lefeiulants William Jay and Egerton L. 
Wintlirop, Jr., as substituted trustees for the defeudant 
Anna Beiikard Hunt, from an interlocutory judgment 
overruliug their demurrer to the complaint. 

The defeiiilauts allege that on the Slst day of July, 
1872, the defendant Anna Benkard Hunt, then Anna 
Boiikard, in contemplation of marriage with one Percy 
Huut, an alien subject or citizen of Great Britain, made 
and execut€».d an agreement in writiug with three trustees, 
residents of the Stat*^ of New York, wherein and whereby 
for a valuable consideration slie bargained, sold, assigned, 
transferred and set over unto them and to their successors 
aud assigns forever certain real estate situate in the city 
of New York, beiug all of the real est^ite owned by her, 
together with the rents, issues and profits thereof and 
certain personal property mentioned in a schedule thereto 
annexed, and all the j)ersonal property owned by her, ex- 
cepting furniture, wearing apj)arel, jewelry and personal 
ornaments, with the api)urtenances, to have and to hold 
upon trust, to sell and reinvest the proceeds, and to hold 
aud manage, collect and receive the interest, income and 
profits anil to pay and apply the net income therefrom to 
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her own use during her life, and from time to time to pay 
her such part of the principal of the proceeds as they 
should deem proper, "and upon and after" her death *'to 
pay and divide the said real and personal estate, or the 
proceeds thereof, to and among such person or persons 
or l)odies corporate, and in such relative shares, estates 
or proportions, as she, the party of the first part, shall by 
her last will and testiiment, or instrument in writing in 
the nature of a last will and testament, designate and 
appoint, and in default of any lawiul designation or 
appointment by the said party of the first part, then to 
pay and divide the said real or personal property, or the 
proceeds thereof, among such person or persons as under 
the law of the State of New York shall then be the heirs 
at law of the said party of the first part, and in the same 
estates, shares and proportions such heirs at law would 
be entitled thereto if the same were all real estate situate 
in the State of New York, and the said party of the first 
part had died intestate seized and possessed thereof in fee 
simple and not married ;" and upon the further trust to 
improve the real estsite and partiti(m the same with 
co-owners as therein dinu^ted, with power to them or the 
survivor of them to ai)poiut their successors in the event 
of death, resignation or incapacity, covenanting on her 
part and on the part of those deriving any interest tliere- 
under in the usual manner for furtlier conveyances, trans- 
f fers and assurances "for the better or more effectually 
vesting and confirm iug the premises hereby intended to 
be granted in and to the said party of the second part, 
their successors and assigns, for the purposes above men- 
tioned as by the said j)arties of the second part, their 
successors and iwssigns, shall be rejisouably devised or re- 
quired ;" that the instrument contiiined a provision by 
which the trust^^es accepted the trust and coveniinted 
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forthwith to perform the same, each to be liable only for 
his own acts ; that the declaration of trust was duly 
acknowledged on that day and the trustees, in fact, ac- 
cepted the trust and took possession of the property ; that 
on the 13th day of November, 1879, the original trustees re- 
signed, having previously advanced to said Anna Benkard 
Hunt the sum of $50,000 of the principal of the trust 
fund and one Alonzo C. Munson and the appellant 
William Jay were duly substituted as trustees in their 
place and stead, and on the 6tli day of January, 1880, the 
original trustees transferred and assigned to them real 
and personal property belonging to the estate upward of 
$225,000, and they accepted and entered upon the per- 
formance of their duties as substituted trustees ; that on 
the 18th day of November, 1879, said Anna Benkard 
Hunt entered into an agreement with said substituted 
trustees, by which she purported to execute the power of 
appointment reserved to her in said instrument designated 
" a deed of settlement " reciting the execution of said deed 
of settlement and some of the terms and conditions there- 
of, that the original trustees desired to and were about to 
be relieved of their duties as trustees and were to be 
superseded by said Munson and Jay, who were to be ap- 
pointed by the retiring trustees ; that- the retiring trustees 
had exercised their discretion by making said advance- 
ment to the settler upon condition, however, that she then 
execute the power of appointment reserved to her and 
designate and appoint by deed, under seal, the persons to 
whom the estate should be paid over, distributed and 
divided at her death, which she had determined to do, 
provided that in consideration of the premises and of said 
advancement she thereby designated and appointed that 
the trustees or their successors in office at the time of 
her death should hold the trust estate upon the same 
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terms and conditions as in the deed of trust provided, 
and after paying the necessary costs, charges and ex- 
penses of the care and maintenance of tlie estate out of 
the rents, issues and profits thereof should pay the bal- 
ance of said rents, income and profits to her husband 
during the term of his natural life, and upon his death 
should ^issign, transfer and convey and set over the real 
and personal estate '' unto such children of the said party 
of the first part and to the issue of such of them as shall 
have died in equal shares per stirpes and not per capita 
absolutely and forever," reserving to her, however, the 
right to vary that disposition by last will and testament 
or an instrument in the nature thereof by directing that 
a certain part of the annual income shall be paid to her 
children during the life of her husband, and that the 
estate upon her husband s death should be set over unto 
one or more of her children or their issue, and in the 
event of the death of all her children without issue in the 
lifetime of her husband or of there being no child or 
children or issue of a child or children living at the time 
of her death, then she reserved to herself the absolute 
right of otherwise disposing of the trust estate by last 
will and testament or instrument in the nature thereof; 
that this instrument was also duly acknowledged ; that 
the appellant has ever since his said appointment con- 
tinued to act as a trustee, and on the 28th day of May, 
1890, in an action in the Supreme Court, charged himself 
as sole acting trustee with the sum of 1229,665.80 in cash 
and securities, consisting almost wholly of bonds secured 
by first mortgages in the City of New York ; that the res- 
ignation of said Munson as trustee was accepted pursuant 
to a decree in said last-mentioned action, and lie there- 
upon assigned and conveyed the trust property to the 
appellant Jay as trustee ; that on the 26th day of June, 
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1890, the appellant Wiutlirop, likewise pursuant to said 
decree, wjis substitute*! for said Munson and accepted the 
trust, and Jay as trustet^. thereupon assigned and trans- 
ferred the trast proi)erty to Winthrop and himself as 
trustees ; that the personal property held by them as 
sucii trustees is of the value of at least $200,000 ; that said 
Anna Benkard Hunt has for a long time resided abroad 
and now resides with her children at the City of Paris, 
France; that on the 1st day of July, 1898, after the death 
of her husband, said Anna Benkard Hunt obtained from 
one Thomas Charles Line, a resident of England, a loan of 
9200 pounds sterling, and as security for the repayment 
thereof she and her three cliildren who were of age, the 
fourth, the defendant liupert Herbert Hunt, being a 
minor, executed a mortgage declared to be suppleim^ntary 
to said original deed of settlement and to said agreement 
between her and the trustees Jay and Munson ou the 
18th day of November, 1879, to which quite full reference 
is made, reciting that the appellants were trustees at that 
time and that the children have agreed with their mother 
" to take up money on a joint account," and for that 
purpose have requested her to release the power of 
appointment and to join in the mortgage of the trust 
estate as therein set forth, and that the mortgagee has 
agreed to lend to the mortgagora on joint account said 
sum of 9200 pounds sterling, upon condition that repay- 
ment of principal and interest be secured as therein pro- 
vided, and providing that in consideration of the receipt 
of said sum the mortgagors covenant to repay tlie prin- 
cipal and interest and each as to his separate interest, 
beneficial or otherwise, under said deed of settlement and 
agreement supplementary thereto granted, appointed, bar- 
gained, assigned, transferred and set over to the mort- 
gagee, his heirs, executors, administrators or assigns, all 
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of the real and personal estate aud all the trust estate 
comprised in or then snl>ject to said trust, or either of 
them, to hold unto the use of the mortgagee, his heirs, 
executors, administrators and assigns, subject to the 
proviso for redemption thereinafter contained; and said 
iodeuture further witut'ssed that in pursuance of the 
agreements upon which said loan was made, Mrs. Hunt, 
at the request and of and with the concurrence of her said 
adult children, released unto them and all other persons 
interested in the trust estate the further exercise of the 
power of appointment, " to the end aud intent that the 
said trust estate shall vest absolutely subject to the life 
interest of the said Anna Benkard Hunt in" her four 
children in equal shares, and said adult children mu- 
tually cfovenaut to divide equally, notwithstanding any 
appointment ; that the mortgage contained a provision 
for redemption by repaying the indebtedness and interest 
during the month of September of the following year, and 
the mortgagors, in behalf of themselves, their heirs, ex- 
ecutors and administrators and assigns, covenanted '' that 
they and all and every other person or pei-sons whatso- 
ever lawfully or equitably deriving any estate, right, title 
or interest of, in or to the hereinbefore mentioned prem- 
ises by, either, under or in trust for her, him or them, 
shall and will at any time or times hereafter make, do and 
execute, or cause or procure to be made, done or executed 
of and from such further and every la\vful and reasonable 
acts, conveyances, assurances and transfers for the better 
or more effectually vesting and confirming the premises 
hereby intended to be granted in and to tho mortgagee, 
his heirs, executors, administrators and assigns tor the 
purposes above mentioned, as by the parties desiring the 
same shall be reasonably desired or required;' 'and it 
was further declared that the agreement for the loan was 
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made in England and that the mortgage Hhouhl 1>e con- 
strued according to tlie English law ; that on the 1st day 
of January, 1899, the mortgage and the indebtedness se- 
cured thereby and the securities mentioned therein were 
duly assigned by the mortgagee to Cartmell Harrison for 
value who on the 4th day of January, 1899, and on the 
5th day of June, 1899, respectively, duly assigned the 
same to Thomas Connock Elliott as security for a loan of 
6000 and 8000 pounds respectively, together with all the 
rights of the assignor ; that no part of the loan secured by 
the original mortgage or of the loans secured by the as- 
signment thereof has been paid ; that said Elliott died on 
the 13th day of January, 1902, leaving a last will and 
testament, naming the plaintiffs as executors and trustees, 
and devised and bequeathed the residium of his estate to 
them in trust ; that the will was duly admitted to probate 
on the 20th day of February, 1902, in the Principal 
Probate Registry of His Majesty's High Court of Justice 
in England having jurisdiction thereof and adminis- 
tration on the estate was duly granted to the plaintiffs ; 
that the plaintiffs have duly accepted the trusts created 
by the will and that their claim in this action forms part 
of the trust created by the will, and that by virtue of the 
wiU and the trust risdiction thereof, and administration on 
the owners of the claim against the defendants set forth 
in the complaint and of the securities accompanying the 
same and forming part thereof therein mentioned, and as 
such trustees the plaintiffs likewise hold and own the 
judgment thereinafter set forth under the trust provisions 
of said will ; that thereafter the plaintiffs as such exec- 
utors brought an action in the High Court of Justice, 
King's Bench Division, of England, a court of general jur- 
isdiction, against the mortgagors, except one of the children 
who had died in the meantime, for the recovery of the 
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money loaned and secured to be paid by the mortgage ; 
that the defendautn duly appeared in the ac^tion and plaintiffs 
recovered a judgment jigainst them on the 27th day of Oc- 
tober, 1903, for the sum of 11,«373 pounds and ten shillings 
sterling and 363 pounds, six shillings and nine pence 
costs taxed on the 18th day of December, 1903, no 
part of which has been paid ; that there remains 
due and owing on account of said loan the amount 
of said judgment and interest thereon ; that the 
defendants sued individually all reside in Paris, and have 
no intention of coming to the United States ; that none of 
the mortgagors have property in England upon which 
execution could be levied, and that the plaintiffs have no 
remedy except this action in equity against the trustees 
and the trust estate held by them in this State, and that 
the defendants sued individually have no means other 
than said trust estate with which to pay the same, have 
admitted their inability to paj* and have urged the trus- 
tees to make payment out of the principal of the trust 
estate, but that the latter refused so to do. The com- 
plaint then contains an allegation that the trust deed of 
settlement is void as to personal property as against all 
of the creditors of said Anna Benkard Hunt, including 
the plaintiffs, because of the fact that it was made by her 
for her own benefit and iliat she reserved an advanta<;e 
out of the personal property transferred to the trustees, 
and that it was and is fraudulent and void both as to real 
and personal property as against the plaintiffs as her 
creilitors by reason of the fact that it was a voluntary con- 
veyance of all of her property for her own benefit. Judg- 
ment is then demanded, first, that the trust deed be de- 
clared void so far as it affects the claim of tlie plaintiffs in 
this action ; second, that the mortgage security held by 
the ' plaintiffs be impressed upon and made a lien upon 
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the trust funds and property in the hands of the defen- 
dant trustees under the deed of trust to the extent of the 
amount recovered by said plaintiffs in the Court of King's 
Bench, High Court of Justice of England, aforesaid and 
interest, and the said defendant trustees be directed to 
pay and discharge the same out of any of tlie trust 
property in said trust in their hands, and to that 
end that the said defendant trustees or their successors in 
interest, may be required to make full accounting as such 
trustees of all property held under said trust and of the 
rents, issues or profits thereof "; third, that a receiver be 
appointed pendente lite ; fourth, that the amount of any 
judgment recovered by the plaintiffs herein against the 
defendants be declared a lien upon real property the 
same as if said deed or settlement had never been made ; 
fifth, that the trustees be enjoined from paying out in- 
terest or profits until the further order of the court, and, 
sixth, for other and further relief. Pending the action the 
plaintiff Percy Elliott Bateman, one of the trustees, died 
and by an order the action was continued in the name of 
the survivor. 

Flamen B. Candler for appellants : S. B. Livingston for 
respondent. 

Laughlin, J. — It is contended by the appellants that it 
is essential to the maintenance of this action that the 
plaintiffs should have first recovered judgment upon their 
claim in the courts of this 8tate, and have issued execu- 
tion thereon, and that the same was returned wholly or in 
part unsatisfied, and Dittmar v. Gould (60 App. Div., 95, 
and 69 App. Div., 615) and kindred cases are cited as 
authority therefor. The learned judge at Special Term 
attempted to distinguish Dittmar v. Gould upon the 
ground that therein there was no allegation of fraud, while 
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here there is, and that, in his opinion, eqaity has inherent 
jnrisdiction of an action by a general creditor to reach 
equitable assets upon which neither an attachment nor an 
excntion could be levied, and that such jurisdiction is nei- 
ther limited nor controlled by the provisions of the Code 
of Civil Procedure (sees. 1871 to 1879). It is unnecessary 
to discuss the proposition, which received able and exhaus- 
tive consideration in Dittmar v. Gould, whether in any 
c.'ise a court of equity has jurisdiction before judgment in 
execution to entertain an action by a general creditor to 
reach equitable assets upon the ground of a frauduleot 
transfer, for its decision is not essential to a determina- 
tion of this appeal, and the views of the members of the 
court might not be in accord thereon. The facts alleged 
do not show either actual or constructive fraud. It does 
not appear that the settler at the time she made the deed 
of settlement had any creditors or contemplated incurring 
liiibilit}^ and neither the plaintiff nor their assignors be- 
came her creditors until the expiration of thirty years 
thereafter. The deed was made by an American citizen 
in c(mtemplation of marriage with a foreigner, a subject of 
Oreat Britain. The marriage was consummated and the 
parties lived abroad, doubtless, as she expected. Under 
tlie laws of England, which would be controlling as to 
her personal property if she had not disposed of it in 
this or some other manner at that time it would have 
become property of the husband. Having a private for- 
tune she desired to preserve it as against her husband 
and against the foreign law for her own benefit during 
life, for the benefit of her husband thereafter during his 
life and with the principal over to her issue. This was 
not forbidden by law, and the object was commendable. 
The facts alleged, therefore, do not render the trust deed 
invalid (Wood v. Jackson, 8 Wend., 10-33 ; Beardsley v. 
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Hotchkiss, 30 Hun, 605, id.. 96 N. Y., 201 ; Johustou v. 
Spier, 107 N. Y.. 185-191 ; B.jeland v. Welsh, 162 N. Y., 
104; Matier of Miller, 77 App. Div., 473). 

Manifestlj in no view of the Cikse coald the declaration 
of trasi be invalid as to her issue, in whom the remainder 
was contingently vested upon their birth and bec-ime 
vested absolutely upon the examination of the exercise 
of the power of appointment, subject only to her life 
estate — the husband having died — and |)08sessi()u being 
postponed until her death. Nor was it void because she 
reserved an interest for her own benefit during life. It 
was not a paasive trust witliiu the provisions of the statute 
in force at the time (B. 8., pt. 1, chap. 7, title 2, sec 1), 
but rather an active trust founded oaa gootl considera- 
tion, and the reservation of an iuU^rest for herself wjis only 
incidental and partial (Curtis v. Leavitt, 15 N. Y., 9-114- 
123-147-149176-204, 295 ; Delaney v. Valentine, 154 N. Y.. 
692-701 ; Rome Exchange Bank v. Eames, 4 Abb. Ct. of 
App. Dec., 83). Her beneficial interest might l>e rejiched 
in equity and appropriated to the payment of the claims 
of her judgment creditors, but it could not bo set aside 
as either fraudulent or void. It was assignable absolutely 
or as security (Schenck v. Barnes, 156 N. Y., 316 ; RiV- 
mond V. Harris, 84 App. Div., 546). Moreover, if the 
trust deed were fraudulent and void, as alleged, then, as 
to the personal property, which is all the estite now con- 
sists of, the trust deed could be disregarded and the 
property could be attached or an execution levied thoreon 
the same as property fraudulently transferred by a bill of 
sale. In that view of the case there was no necessitj^ of 
appealing to equity, and, as jurisdiction could be ob- 
tained by attachment, there was no possible excuse for 
resorting to equity. The allegations that the deed was 
fraudulently made not being supported by the facts 
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alleged, must be regarded as legal conclusions not war- 
ranted by the facts, and therefore, not admitted by the 
demurrer (Talcott v. City of Buffalo, 126 N. Y., 280, 284 ; 
Graeff v. Equitable Life Assur. Soc y, 160 N. Y., 19, 29 ; 
Kittinger v. Buffalo Traction Co., 160 N. Y., 377, 387). 

I am of opinion that the action may be maintained 
upon the theory that the plaintiffs had a lien upon the 
trust property for the repayment of the loan, and that 
they are entitled to have their lien declared against the 
trustees and the securities in their possession, and to have 
the trustees directed to pay the same as the beneficiaries 
of the trust all appear satisfied should be done. The 
facts Conceruii^g the loan and the execution of the mort- 
gage are all ]>leaded and they clearly show that an 
equitjible lien was given upon aU of these trust funds, so 
far as the mortgagors could give the same. The mort- 
gage represented every interest except the interest of one 
of the children who was then an infant. Upon the exe- 
cution of the deed of appointment and the relinquishment 
of the right to further exercise the power of appointment 
the interests of the children, which were therefore con- 
tingent, l)ecame vested subject only to the life estate of 
their mother, the legal title, however, being in the trus- 
tees. The interest, therefore, of the mother and other 
children in these trust funds was subject to the lien of the 
mortgage, payment of which may be enforced against 
their interests (Raymond v. Harris, 84 App. Div., 546 ; R 
S. Pt. 2, chap. 1, title 2, sees. 11, 13, 28, 33 and 35). 
There are conflicting allegations in the complaint in that 
the existence of the lien in favor of the plaintiff is quite 
fully and at length alleged, and then at the close it is 
allegeil that the trust deed was fraudulent and void ; and 
there are inconsistent conflicting demands for relief in 
that it IS prayed that the trust deed be set aside as fraud- 
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uleufc and void, aud it is also prayed that the plaintiffs' 
lieu be established against the trust funds, and that the 
trustees be decreed to pay the claim therefrom. There 
being no facts alleged to warrant relief upon the ground 
of fraud, and there being facts alleged to warrant the 
equitable relief demanded, I am of opinion that the com- 
plaint should be sustained upon the theory that it is a 
suit in equity to establish and enforce the lien of this 
equitable mortgage. It matters not that the action is not 
in form to foreclose a lien upon real estate, for it does not 
appear that any of the trust property consists of real 
estate at the present time or when the mortgage was ex- 
ecuted. The mortgage does not appear to have been 
recorded, and it is, perhaps, too general in its description 
of the property to be recorded, or if recorded, either as a 
mortgage on realty or by filing it as a chattel mortgage to 
afford protection to the mortgagee, as against innocent 
purchasers. Moreover, it was not given by the trustees, 
who held the legal title, ami, therefore, the aid of a court 
of equity is required to establish it as a lien upon these 
trust funds. As has l)een observed, the trust funds appear 
now to consist of personal property only. The trustees 
are under the direction of the court, and if the lien be 
established against the trust funds it will be competent 
for the court to give directions to the trustees concerning 
the payment thereof out of the interest against which the 
lieu is established. The lien is valid as between the 
parties, and is enforcible in equity. This is not an action 
over on the judgment recovered in the English court 
Tlie allegations of the complaint concerning the recovery 
of judgment should be construed as mere allegations of 
owuersliip of the claim by the plaintiffs, and that the 
amount of the liability has been conclusively established 
between the parties. It is doubtful whether the costs in 
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the English judgment are recoverable in this action, as 
the lien only covers the money loaned and interest ; bat 
the extent of plaintiffs' right of recovery is not now before 
us for decision It is contended that the plaintiffs have no 
legal capacity to sue. According to the allegations of the 
complaint the plaintiffs do not sue here in their repre- 
sentative capacity as executors. Being foreign executors, 
they could not sue as such in this State. The indebted- 
ness for which the mortgage was security merged in the 
foreign judgment, which, aside from the costs, fixes the 
amount of the lien, for the collateral followed the debt (3 
Pomeroy Eq. Juris., 3d ed., sec. 1210), and establislied 
ownership in them as executors. The action is brought, 
therefore, not by virtue of the foreign letters, but by virtue 
of this ownership of the debt the same as if they had as 
executors or trustees loaned the money and were suing 
to enforce the security and not like administrators or 
executors suing in their representative capacity for the 
estate (Boviller v. Mastre, 34 Hun, 551 ; Matter of McCabe, 
84 App. Div., 145, aff d 177 N. Y., 584 ; see, also, Maas v. 
German Sav. Bank, 73 App. Div., 524-7, aff^d 176 N. Y., 
377 ; Mabon v. Ongley Elec. Co., 156 N. Y., 196 ; T. N. T. 
Co. V. L., B. & Q. RR. Co., 123 N. Y., 37). 

The learned counsel for the appellants further contends 
that the allegations of the complaint are insufficient to 
show ownership in the plaintiffs, as trustees, and urges 
that the provisions of the will should have been set forth. 
It is alleged that the mortgage and the indebtedness were 
assigned to their testator , that after his death they, as his 
executors, recovered a judgment against the mortgagors 
establishing the liability and extent thereof ; that by virtue 
of the provisions of the will this security, claim and judg- 
ment iH^caine part of the residuary estate which passed to 
tbera iis trustoos, and that the claim, judgment and niort* 
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gage are now owned by them as trastees. We are of 
opinion that these allegations are sufficient. In alleging 
the ownership of persoual property, chattels or choses in 
action it is not necessary to allege the facts showing the 
course of title further than has been done in the case at 
bar. 

It follows, therefore, that the judgment should be 
affirmed, with costs. 

O'Brien and Hatch, JJ., concur. 

PATTEiisON, J., concurs in result. 



ANON ALFSON, as administrator, &c., of Anders To- 

BIASEN, DECEASED, RESPONDENT, V, THE BUSH COM- 
PANY, LIMITED, Appellant. 

Court of Appeau3, October, 1905. 

§§ 1870, 1902, 1903, 1905. 

Actum for negligently causing death. — Widow attd next of kin 

alt non-resident aliens. 

An action may be maintained for negligently causing the death of 
an intestate, notwithstanding his widow and next of kin are all 
non-resident aliens. The statute has extra territorial effect. 

(Decided October y 1905.; 

Appeal, by permission, from a judgment of the Ap- 
pellate Division, Second Department, unanimously affirm- 
ing a judgment in favor of the plaintiff for $2,000, entered 
on the verdict of a jury, also from the order affirming 
order denying motion for new trial. 
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Ernest F. Eidlilz and Frederick Ilulse for appellant ; 
Abram I. Elkus, Carlisle J. Gleason aud Adolph Buyer for 
respoudeut. 

Babtlett, J.— The plaiutiff as administrator of the de- 
ceased, brings tliis action uniler section 1902 of the Code 
oi Civil Procedure to recover damages of the defendant 
corporation for negligently causing the death of the in- 
testate. This section reads as follows : " The executor or 
ailmiuistrator of a decedent, who has left, him or her 
surviving, a husband, wife, or next of kin, may maintain 
an action to recover damages for a wrongful act, neglect, 
or default, by which the decedent's death was caused, 
against a natural person who, or a corporation which, 
would have been liable to an action in favor of the dece- 
i1(*nt, by resiscm thereof, if death had not ensued. Such 
an action must be commenced within two years after the 
decedent's death." 

On the 13th day of November, 1902, the intestate, a 
ship carpenter in the employ of the defendant cor- 
poration, was engjiged in repairing a float, moored along- 
side one of its piers, and by reason of the alleged negli- 
gent acts of the defendant was instantly killed, being 
crushed between the float and tlie pier. The jury 
rendered a verdict in favor of the plaintiff for $2,000, aud 
the Appellate Division having unanimously afiirraed the 
judgment entered thereon, the facts are conclusively 
settUnl in favor of jilaintiff", to the effect that the defen- 
dant was negligent and the intestate free from contribu- 
tory negligence. 

The counsel for the api)ellaut calls our attention to 
several alleged legal errors founded on the refusal of the 
trial judge to charge certain retpiests as to the negligence 
ot the intestate aud as to his assumption of obvious risks. 
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The answer to tlieue questious depeuded upon the con- 
clusion reached by the jury on conflicting evidence, and 
the trial judge, in a charge that was eminently fair to both 
parties, properly submitted the points in controversy to 
the triers of fact. 

The appellant's counsel, however, raises an interesting 
question of law as to the proper construction to be given 
section. 1902 of the Code of Civil Procedure, already quot- 
ed in full, and other sections to wliich reference will be 
presently made. It is a conceded fact that the intestate's 
widow and next of kin are non-resident aliens, domiciled 
in Norway, and the appellant insists that this action can- 
not be maintained for their benefit. 

This court, so far as we are advised, has never passed 
upon the question, altliough it has l)ecn considered in the 
lower courts (Taoag v. Municipal Gas Co., 88 App. Div., 
251, and cases cited). The courts of other States are at 
variance ; Indiana, Pennsylvania and Wisconsin holding 
the iictiou cannot be maintained, while Massachusetts, 
Illinois, Alabama and Arizona take the contrary view. 

It is to be ol)served that section 1902 of the Code of 
Civil Procedure is general in its terms, providing in case 
of death by negligent act the legal representative may 
maintain an action for the benefit of husband, wife or 
next of kin ; there are no words of limitation, no expres- 
sion of the h^gisiutive will that the recovery authorized 
shall be distributed to residents only. 

It is argued that this statute has no extraterritorial 
effect and that public policy requires it should be con- 
strued as limited to beneficiaries residing within the 
jurisdiction. It is well to bear in mind at the outset of 
this inquiry the precise character of our statute, which 
differs in some respects from Lord Campbell's Act (9 and 
10 Victoria, ch. 93) , which is one of the earliest depar- 



VOLUME XXXV. 107 

AHsoti V. The Bush Company, Limited. 



tures from the rule of the common law, that purely per- 
sonal wrongs died with the . person who suffered them. 
This act has been copied to a greater or less extent in 
many of our sister States. The first section creates the 
cause of action and the second section authorizes the 
executor or administrator of the deceased to bring the 
action, and the damages, '* after deducting the cost not re- 
covered from the defendant, shall be divided between the 
beforementioued parties (wife, husband, parent and child 
of deceased), in such shares as the jury, by their verdict, 
shall find and direct.'' 

In Adam v. British, &c., SS. Co. (L. K., 2 Q. B. Div., 
430, 1898), it was held that this act and its amendments 
(27 and 28 Victoria, chap. 95) did not apply for the benefit 
of aliens abroad. The learned court said : " The inten- 
tion of the Legislature is to be collected from the statute, 
and I see no implied, and certainly no express intention 
to give to foreigners out of the jurisdiction a. right of ac- 
tion which even British subjects had not until the passing 
of 9 and 10 Victoria, chap. 93. Moreover, the statute pro- 
vides in section 2 for the division of the damages recov- 
ered amongst the various persons to be benefited in 
proportion to l)e assessed by the jury. It appears to me 
impossible to hold that it was intended, there being no 
expression to that effect, to'cast upon juries such a duty 
as this in regard to the distant family of a deceased and 
possibly polygamous alien." The foregoing case was 
dissented from in Davidsson v. Hill (L. 11., 2 K. B., 606, 
1901). 

Our Code of Civil Procedure contains a somewhat dif- 
ferent legislative scheme. Section 1902, which creates the 
cause of action, has alremly been discussed. Section 
1903 provides as follows : ** The damages recovered in an 
action, brought as prescribed fn the last section, are ex- 
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clusively for tlie benefit of the decsedent's husband or wife, 
and next of kin ; and when they are collected, they must be 
distributed by the plaintiff as if they were unbequeathed 
assets, left in his hands, after payment of all debts 
and expenses of administration. But the plaintiff may 
deduct therefrom the expenses of the action, the reason- 
able funeral expenses of the decedent and his commissions 
upon the residue, which must be allowed by the surro- 
gate, upon notice, given in such a manner and to such per- 
sons as the surrogate deems proper." ^y this section the 
damages recovered, while not subject to payment of the 
debts of deceased and the general expenses of adminis- 
tration, are charged with the expenses of the action, the rea- 
sonable funeral expenses of deceased and' the commissions 
of plaintiff on the residue. 

Section 1904 defines the precise nature of the recovery 
as " a fair and just compensation for the pecuniary injuries 
resulting from the decedent's death, to the person or per- 
sons, for whose benefit the action is brought." Section 
1905 reads : " The term * next of kin,* as used in the fore- 
going sections, has the meauing specified in section 1870 
of this act." Section 1870 reads : " The term * next of kin,' 
as used Id this title, includes all those entitled, under the 
provisions of law relating to the distribution of personal 
property, to share in the unbequeathed assets of a dece- 
dent, after payment of debts and expenses, other than a 
surviving husband or wife." 

It thus appears that if the alien husband, or wife, or 
next of kin, residing abroad, are permitted to share in the 
distribution of damages, the jury are not required, as un- 
der Lord Campbell's Act, t<3 find and direct how the fund 
shall be distributed, the Statute of Distributions having 
been made applicable. 

It is desirable to ascertain the conditions that doubtless 
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iudnced the LegiHlaturo more thau half a century ago to 
abrogate tbe principle of the comniou law which declared 
that the cause of Jiction for purely personal wrongs died 
with the person, and to create a new cause of action in 
favor of those who had suffered pecuniary injuries, result- 
ing from death by negligence (Laws of 1847, chap. 450, 
p. 575 ; Laws of 1849, chap. 256, p. a88). 

This rule of the common law, judged by the standards 
of to-day, rested on a foundation that was neither just nor 
enlightened ; it had iis origin in an age when the many 
phases of our modem civilization, which must have im- 
j>elled the Legislature to act, did not exist. During the 
nineteenth century the world witnessed many and impor- 
tant changes ; national isohition passed away ; international 
communication became universal; all civilized mankind 
were brought together in commercial, social and intellec- 
tual intercourse; foreign travel became general. The 
result of these conditions was that the old prejudice 
against the foreigner practically disappeared. 

Out of this complete revolution in the character of 
international relations there arose a condition in the 
world of labor having a direct bearing on the question we 
are considering. Throughout the last century the emi- 
grants from many lands came to us in constantly increasing 
numliers, swelling the ranks of lalx>r, and a majority of 
them ultimately attaining the dignity of citizenship. Many 
of these toilers in mines, on public works, railroads and the 
numberless fields of manual labor, receive a moderat.e 
wage, and are compelled to leave in foreign lands those 
who are dependent upon them and for whose support 
they patiently work on, indulging the hope that ultimately 
they may bring to these shores a mother, or wife and 
children. 

The principle underlying the legislation we are consid- 
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eriiig is manifestly the protection of those who sufler 
pecuniary loss when a laborer or servant is killed hy the 
negligent act of the individual or corporation employing 
him. The clear intenti<^n of the Legislature is that the 
negligent employer shall no longer escape the conse- 
quences of his act by the death of his servant, but 
shall respond in damages to those who have suffered 
pecuniary loss. 

It is difficult to conceive of any argument springing from 
public policy, sound reason, or a proper discrimination 
between tlie rights of the citizen and the alien, that should 
prevent the alien husband, wife or next of kin of a laborer 
killed by reason of his emplo3'er's negligence, from receiv- 
ing those damages that a jury has awarded a local legal 
representative who derives his authority from, and acts 
under the control of the Surrogate's Court. The damages 
are imposed upon a negligent employer as compensation to 
those who suffer by his act, and there is no valid reason, 
as it seems to us, why they should not be paid to the sur- 
vivors whether residing here or in some foreign jurisdic- 
tion. The statute not only l)enefits the survivors, but pro- 
tects the laboring man, as it tends to enforce observance, 
by the employer, of the rule requiring him to furnish 
his servant a safe place in which to work. The laborer, 
leaving wife and children behind him and coming here 
from abroad, has a right to enter into the contract of em- 
ployment, fully relying upon the statute. The conflict of 
authority in England and our sister States leads us to 
deal with this question on principle and to base our 
answer to it on reasons that are weighty and controlling. 

In Mulhall v. Fallon (176 Mass., 266), Holmes, Ch.J., 
said, in discussing this question (p. 268): "It is true that 
legislative power is territorial and that no duties can be 
imposed by statute upon persons who are within the limits 
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of another State. But rights can he. oflFered to sucli per- 
sons, and if, as is usually the case, the power that governs 
them makes no objection, there is nothing to hinder their 
accepting what is offered.** Again, at page 269, the 
learned judge, referring to the argument that words of lim- 
itation must be read into the statute, said: '^We cannot 
think that workmen were intended to be less protected if 
their mothers happen to live abroad, or less protected 
against sudden than against lingering death. In view of 
the very large amount of foreign labor employed in this 
State, we cannot believe that so large an exception was 
silently left to be read in." This reasoning of the learned 
judge meets our approval. 

The judgment and order appealed from should be 
affirmed, with costs. 

CuLLEN, Ch. J. ; Gray, O'Brien, BUight, Vann and 
Werner, JJ., concur. 

Judgment and order affirmed. 



TOWN OF ULYSSES ot al.. Appellants, v, CHARLES 
INGERSOLL et al., Respondents. 

Court op Appeals, October, 1905. 

§ 1888. 

Action upon official bond. 

Section 1888 of the Code of Civil Procedure, permitting; an action to 
be brought on an official bond given to the People, by any one 
suffering injury through a default of the principal, authorizes an 
action by a town and its supervisor against the sureties of a de- 
faulting county treasurer upon his bond to recover school moneys. 
The fact that the bond runs to the county, instead of to the Peo- 
ple, is not material. 

(Decided October, 1905.; 
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Appeal from a judgnieut of the Appellate Divisiou, 
Fourth Department, afiirmiug a judgment of the trial 
court dismissing the complaint. 

David M, Dean and liauihlph IForion for appellants ; 
Halliday dt Denhm for respondents. 

O'Brien, J. — The defendants are the sureties upon the 
official bond of the Treasurer of the County of Tompkins, 
and tlie plaiutifTs seek to recover certain moneys that the 
treasurer failed to pay over to the plaintiffs, as was his 
duty, prescribed by statute. On the trial the plaintiffs* 
complaint was dismissed on the ground that they had no 
right to bring or maintain the action. 

The obligations of the bond, which it is claimed were 
violated by the treasurer,, and for which his sureties are 
liable to the plaintiffs, are as follows : 

"The conditions of this obligation are such, that where- 
as, the above bounden, Charles IngersoU, has been duly 
elected Treasurer of Tompkins County for the term of 
three years from the 1st day of January, 1897 ; now, there- 
fore, if the said Charles IngersoU shall faithfully execute 
the duties of his office and shall pay over according to 
law, and account for all moneys, property and securities, 
which shall come into his hands as treasurer, and render 
a just and true account thereof to the board of supervisors 
when thereunto required and obey all orders and direc- 
tions of a competent court relating thereto, then this obli- 
gation shall be void ; otherwise, to remain in full force 
and virtue.'* 

It was recited in the body of the instrument that the 
sureties are held and firmly bound unto the County of 
Tompkins in the penal sum of $200,000, to be paid to the 
County of Tompkins, its successors and assigns. 

The decision of the trial court has been unanimously 
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affirmed at tlie Appellate Division, and the only question 
ueceKKary to be considered upon this appeal is whether 
the plaintiff, the Town of Ulysses, joined with the 
supervisors, can maintain the action upon the facts stated 
in the complaint. The defendants gave no proof at the 
trial and the facts are undisputed. It appears that in the 
year 1899 there was apportioned to the Town of Ulysses, 
by the proper authorities, the sum of $2,608.03 of the 
public moneys, which the State distributed to the various 
towns in the county for the support of schools. The 
super vi.sor of the town gave his bond to the treasurer for 
the school mone}*s so apportioned to his town, and there- 
by qualified himself and became entitled to receive the 
school moneys apportioned to his town. Of the amount 
so apportioned, the county treasurer from time to time 
paid over to the supervisor $2,131.25, leaving a balance of 
$476.78, which he did .not and never has paid to the 
supervisor or any other officer for the benefit of the town. 

It appears that the county treasurer made default, and 
at the time of the default the balance above mentioned re- 
mained in his hands, and that amount has l^eeu frequently 
demanded of him by the supervisor of the town. The 
principal, and, indeed the only question raised by the de- 
fendants, and the only one upon which the decision turned 
in the court below, was that the action should have been 
brought in the name of the County of Tompkins, instead 
of the names of the present plaintiffs. 

It is provided by sec. 1888 of the Code of Civil Proce- 
dure, relating to actions uj)on official bonds, that " where 
a public officer is required to give an official bond to the 
People, and special provision is not made by law, for the 
prosecution of the bond, by or for the benefit of a 
person, who has sustained, by his default, delinquency, 
or misconduct, an injury, for which the sureties uppn the 
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bond are liable, such a person may apply for leave to 
prosecute the delinquent's official lx)ud." 

The ])laintiSs in this case did apply to the court for 
leave to bring this action and it was granted. This case, 
we think, turns upon the interpretation that is to be given 
to this statute. The defendants claim that it has no ap- 
plication, iuiismuch as the bond does not, in terms, run to 
the People, but to the County of Tompkins. It may be 
that this case is not within the letter of the statute, but it 
would seem to be within its real spirit and policy. It is a 
remedial statute and as such should be liberally construed 
in order to give effect to the general policy and perview 
of the law. There is no reason why an official bond of a 
county treasurer running to the county should not be 
prosecuted in the same way as if it ran to the People, 
There is no person entitled to receive the money which 
the treasurer failed to pay, except the Town of Ulysses or 
its supervisor. That town alone has suffered from the 
delincplency of the treasurer. At the moment that the 
treasurer made default, the town was entitled to receive 
the money from him and no one else was. 

But it is said that the case of Henri cus v. Englert (137 
N Y., 488) holds a different doctrine. When that case is 
carefully examined it will be found to contain nothing 
contrary to the right of the plaintiff to maintain this ac- 
tion. It is true that it was said in that case that '' while 
an instrument is under seal, no person can sue or be sued 
to enforce the covenants therein contained, except those 
that are named as parties, and who have signed and 
sealed the same." That, no doubt, was the general rule 
of the common law, but these rules, with respect to the 
right of private parties to maintain actions upon official 
bonds, have been very mucli modified by statute, and the 
statute to which we have referred was plainly intended 
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for tliat purpose. Moreover, the case has no application 
to tlie ouii at bar. The bond in suit in that case was not 
an official bond, but a bond given to secure the perform- 
ance of a contrjvct by a private individual. , In disposing 
of the case tliere was no occasion to refer to the statute 
it question, and no reference to it was made. There is 
nothing, there seems to us, in that case that could justify 
the dismissal of the plaintiffs complaint. We think that 
this case is fairly within the scope and general policy of 
that statute. Giving to it, as we ought, a literal con- 
struction, the plaintiffs* objections, which were upheld on 
the trial, will disappear. The equities of the case are 
manifestly in favor of the plaintiflfe, and they ought not to 
be defeated by a construction of the statute which is ob- 
viously contrary to its general spirit and purview. 

We think that the complaint was improperly dismissed, 
and so the judgment should be reversed and a new trial 
grantcMl, costs to abide the event. 

CuLLEN, Ch.J. ; Gray, Babtlett, Haight, Vann and 
Werner, JJ., concur. 

Judgment reversed, Ac. 



ELIZABETH KOEHLER, as administratrix, Ac, of 
John Koehler, deceased, Appellant, v, THE NEW 
YORK STEAM COMPANY, Respondent. 

Court of Atveals, October, 1905. 

§ 1901. 

Master and servant — Master^ s duty of inspection. 

In an action broujjjht to recover damages, pursuant to section 1901, 
et seq of the Code, the facts were that the deceased, a laborer, was 
scalded to death by steam escaping from an iron elbow connecting 
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two pieces of piping. The elbow which burst was a new one, 
which had been taken from defendant's store room shortly before 
the accident happened. Steam had been turned on about an hour, 
and was exerting a pressure of from 80 to 85 lbs. to the square 
inch at the time of the accident. The elbow broke in two, and 
did not fly in pieces. After' the accident the parts of the broken 
elbow disclosed a small spongy or defective spot at the neck. The 
plaintiff introduced expert testimony to the effect that the defect 
in the elbow caused it to burst, and that it could have been dis- 
covered by the exercise of reasonable care in making the usual 
test, known as the hammer test. The defendant's employees 
testified that they had employed the hammer test and had care- 
fully inspected the elbow, and experts for defendant as well as its 
employees testified that the defect could not be discovered by the 
hammer test. After the accident dents were discovered on the el- 
bow, and it was argued that these dents might have been made by 
workmen in the process of handing tools to the laborers in the 
trench, and that the bursting of the elbow might have been caused 
by a violent blow upon the pipe while underpressure. Held that 
a direction of verdict was improper, and the case should have been 
submitted to the jury. 

The defendant had not fully discharged its obligation when it pro- 
vided the means and men for a proper inspection. The duty of 
inspection is the master's duty, and cannot be delegated so as to 
relieve the master from responsibility. 

(Decided October, 1905.) 

Appeal from a judgment of the Appellate Division, 
First Department, affirming a judgment entered upon a 
verdict directed by the court at Trial Term. 

This action was brought to recover damages for the 
death of plaintiffs intestate, alleged to have been caused 
by the negligence of the defendant. Tlie accident which 
caused the death occurred on the afternoon of Sunday, 
September 23, 1900. At that time tlie intestate was a 
laborer in the employ of the defendant, a corporation 
engaged in the business of supplying steam for motive 
and heating purposes by means of pipes laid under the 
streets of the City of New York. 
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The accident occurred at the corner of Cedar and 
William streets. The intestate, with other laborers, was 
at work in a treuch engaged in repairing a pipe, under 
the direction of the defendant's foreman. While thus 
engaged an elbow upon another pipe owned and controlled 
by the defendant, and which was then charged with steam, 
spilt o}M^n, allowing the steam to escape and scalding the 
deceased so badly that he died in consequence thereof a 
few days later. 

Tlie elbow that burst was a new one, and shortly prior 
to the accident had been taken from the defendant's store- 
room, where large numbers of similar castings were kept. 
Upon the trial the evidence was conflicting as to whether 
there was a defect in the elbow or whether a careful 
inspection would have disclosed such defect. 

The action has been tried three times. Upon the first 
trial the jury rendered a verdict in favor of the plaintiff. 
The judgment entered upon tliis verdict was reversed by 
the Appellate Division for an error in a ruling upon the 
evidence (71 App. Div., 222). Upon the second trial the 
jury again rendered a verdict in favor of the plaintiff and 
again the judgment was reversed by the Appellate Division 
(84 App. Div., 221). Upon the third trial a verdict was 
directed by the court in favor of the defendant. The 
judgment entered thereon was affirmed by the Appellate 
Division by a divided court, and this appeal is from that 
affirmance. 

Edward A. Ahxaudei-, (?. Iferhert Cone and Jerome 11. 
Buck for appellant ; Frank V. Jolnmni for respondent 

Wbbner, J. — The learned Appellate Division, in its 
opinion delivered upon the second appeal in this action 
(84 App. Div., 221), held that the evidence would have 
warranted a jury in finding that the elbow in questioD 
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was defective, aud that a careful iuspectiou would have 
disclosed the defect. But that learued court also held 
that the uucoutradlcted evideuce of the defendant's em- 
ployees proved that a proper inspection had been made. 
Uptm that view of the evidence the court seems to have 
decided, as matter of law, that the defendant had fully 
performed its duty when it had provided the means and 
men for a proper inspection. To state it in a different 
form, the court held that although the evidence warranted 
the jury in finding that a defective condition existed which 
could Jiave been discovered by a careful inspection, yet 
the defendant was not liable, since it had provided for an 
inspection by competent employees. In this conclusion 
we think the learned court below clearly erred. It has 
become one of the axioms of negligence law that the duty 
of inspection is the master's duty, and one that cannot be 
delegated so as to relieve the master from responsibility. 
If a servant performs this duty he is the alter ego of the 
master, and for any negligence in its discbarge the latter 
is liable. This rule is well stated by Chief Judge Cullen 
in McGuire v. Bell Telephone Co. (167 N. Y., 208, 211) as 
follows : ** The master personally owes to his servants the 
duty of using ordinary care and diligence to provide for 
them a reasonably safe place to work, and sound and suitable 
appliances and materials with which to work, and is bound 
to inspect and examine these things from time to time, 
and use ordinary care to discover and repair defects in 
them. Reasonable care involves proper inspection, and 
negligence in respect to it, in such cases as this, is the 
negligence of the master, and none the less so when the 
inspection is committed to a servant." The rule thus set 
forth is established by a long line of cases in this court, 
of which we cite only a few (Bailey v. R. W. & O. RR., 
139 N. T., 302 ; Durkin v. Sharp, 88 id., 225 ; Simone v 
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Kirk, 173 id., 7, 13 ; Byrue v. Eastmans Co., 163 id., 461, 
4(i5 ; Eastland v. Clarke, 165 id., 420, 429).. 

The evidence before the Appellate Division upon the 
former appeal was exactly the same as that in the record 
now before us, and we tiiink it was properly held that the 
evidence would have warranted the jury in finding that 
there was a defect in the elbow which a careful inspection 
would have disclosed. In its oj)iuion (84 App. Div., 224) 
the court below said * '* While the defendant's witnesses 
in point of numbers and weight preponderate over those 
brought by the plaintiff, we should hesitate to disturb 
this verdict if it rested entirely upon this disputed ques- 
tion of fact as to whether the bursting was or was not due 
to the original defect in the elbow or casting." 

An examinatitm of the record convinces us that the 
Appellate Division correctly decided that the evidence 
Wiks conflicting on all the material facts involved. At the 
time of the accident, the pipe of which the elbow was a 
part, was subject to a pressure of 80 to 85 pounds of steam 
to the square inch. It is not disputed that the metal on 
the inside of the neck of the elbow at the point of fracture 
was spongy, although the claim is made that there was 
enough solid metal outside of this spongy portion to make 
the castiug safe 

Viola, 4n export called <is a witness on behalf of plaintiff, 
was shown the broken elbow upon the trial and was asked 
to state whether he observed any defects in it. He an- 
swered : "Yes, the lower part of this elbow is defective. 
Some pan of this casting is spongy * * * The outer 
side is a sound casting, perfectly sound, and the only 
defect is in the lower middle piece, the lower joint of the 
casting. 7hat I say is spongy. " He then testified that 
the defect that " I have observed * * * in the 
broken pait of this elbow could have been discovered by 
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the use of the hammer test/' The hammer test consists 
of tapping the outside of the casting with a hammer, and 
the sound indicates the condition of the metaL This was 
assumed by both parties to be a proper method of testii.^ 
the casting. In answer to a hypothetical question put to 
Viola, in which the facts surrounding the bursting of the 
elbow^were set forth, he stated his opinion as to the cause 
of the bursting as follows : " It could only be a defect of 
the elbow." In answer to a question by the court as to 
what defect he meixut, he stated *' the spongy part, which 
cannot stand the same pressure as the sound part.'^ Upon 
cross-examination by the defendant's counsel, he testified : 
" In all casting sponginess on the interior can happen, 
but not always. I know that this metal is cast in a mold 
with sand, and that the part around the sand cools fiist 
and forms a shell there, and the inside cools later. Wken 
the inside of tlie iron cools, it contracts somewhat, and the 
inside contnicting is likely to draw away a little from 
the outside shell at times.'' 

Moldenke, another expert called on behalf of pUintiff, 
also pointed out this spongy condition as a defect and 
stated that in his opinion this defect was the cause of the 
bursting. He further stiited that "under the circum- 
stances a ten-pound pressure was sufficient to break this 
elbow in the condition that I find it here." Upoi cross- 
examination he testified : " In casting iron in any form 
whatsoever there are always chances that there will be 
some blowholes or sandholes or something of th^tt kind in 
the castings, and that happens, to some extert, in all 
castings, and it should be carefuly watched, & that it 
should not happen. It lias to be watched to soiie extent, 
not in almost all castings ; it only happens whea the iron 
is not of the right quality, or the mold is not right, or 
some cause that can be avoided with proper msnagenient 
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In casting a solid piece of metal the outside of that metal 
cools first and that forms a Lard shell, and the inside cools 
a little later usually, aud that contracts somewhat, and 
that would have the effect of making a slight spongy ap- 
pearance upon the inside at times, if it were left to do so. 
That is not the practical result which we find very 
frequently in castiug if it is handled right ; if the casting 
is fed properly the liquid interior is re-fed or replenished 
so that it sets just as sound as the outside. That is one 
of the causes of the spongy appearance. 1 have had 
occ.ision to break open any number of castings of this 
particular form and sha))e, and I know, as matter of fact, 
that where a castiug is miule in the form of an elbow like 
this, and the iron is molded into this ])articular shape, 
that a slight sponginess frecjuently appears in this partic- 
ular portion of the casting.*' Upon redirect examination 
he was asked how he arrived at the conclusion as to what 
pressure would break open a spongy elbow, and he 
replied : " The reason goes into the constitution of the 
iron. We have here a spongy portion of the iron. We 
know that when pressure is applied to a piece of csist iron 
of this nature that the pressure will get between the crys- 
tals and separate them one by one (juietly, then we have 
a weak spot luu*e, and perhaps a pressure of ten ])ound to 
the square inch may l)o suflicient to separate the crystals. 
Naturally cracks form, aud then steam escapes, and it 
breaks a hundred times easier than a sound one would. 
* * * In other words, there may l>e something jwting 
— my experience shows that there is something acting on 
the spongy part which makes it absolutely w(»ak in that 
spot. It may take years to show it, or it may take half 
an hour. But when it is finally through the steam es- 
capes, then you have an opening and it is only a matter of 
time when it bursts. That is my opinion, as far as I 
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know. So the qiiestiou of pounds to the square inch does 
not cut a figure iu tiiis thing at all." 

This evidence on the part of the plaintiff is supplemented 
by the testimony of the defendant's witness Johnson, 
who was a nicichiiiist in the employ of the defendant, and 
was called by him as a witness. He testified that it was 
part of his duties to test castings with a hammer. Upon 
cross-examination by phiintifFs counsel he. stated: "The 
narrow part of plaintiffs Exhibit C (the elbow in question) 
at one end is spongy. It is a weak spot. I consider that 
a weak spot." 

It is unnecessary to go at length into the testimony 
adduced on behalf of the defendant, for it is apparent that 
the evidence on behalf of tlie plaintiff above referred to 
was sufficient to create an issue of fact upon the vital 
question whether there was a defect in the elbow which a 
• reas(mably careful inspection would have disclosed. It is 
sufficient to say that the evidence of the defendant's em- 
l)loyees and experts tended to show that the elbow in 
question had been examined by means of the hammer 
test ; that the defect was not discoverable by means of that 
test ; tliat the casting was considerably heavier than those 
which were then ordinarily used for the same purpose ; 
that there was a sufficient thickness of solid iron outside 
of this spongy portion to make the elbow safe, and that 
the iron of which it w;is mjule was of sufficient strength to 
withstand a pressure of at letist 1500 pounds to the square 
inch. The credibility of these witnesses and the weight 
of their testimony were, of course, matters for the con- 
sideration of the jury in the light of the plaintiffs experts, 
Viola and Moldenke, to the eflect that the amount of 
pressure a casting may stand for a given time is not 
necessarily an indication of its actual condition, since a 
spongy spot may yield to pressure quite suddenly or 
disint^^grate by degrees. 
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lu disposing of this case it is to be borue in mind that 
this is a directed verdict, and the appellant is not only 
entitled to the most favorable inferences deducible from 
the evidence, but all the disputed facts are to be treated 
as established in her favor (Higgins v. Eagleton, 155 N. Y., 
4G6 ; Place v. N. Y. C. it H. R. IIU., 167 id. 345, 347 ; Wal- 
drou V. Fargo, 170 id., 130; Sundheimer v. Mayor, &c., 176 
id., 495). There was also some slight evidence tending to 
show that between the time when the elbow was placed in 
position and the time of the accident, marks or dents were 
made on the elbow. It was argued that these dents might 
have been made by the workmen in the process of hand- 
ing tools tc the laborers in the trench, and that the burst- 
ing of the elbow might have been caused by a violent blow 
upon tlie pipe while under pressure. But these are mere 
suggestions which seem to have no substantial support in 
the evidence. All that can be said upon that point in any 
event, is that this also may have, been a question of fact 
for the jury. There is no affirmative evidence as to the 
conduct of plamtiiTs intestate, but the circumstances dis- 
closed by the whole case are such as to clearly make the 
question of his alleged contributory negligence one of fact 
for the jury. 

The judgment of the Appellate Division and that of the 
trial court should be reversed and a new trial granted, 
witli costs to abide the event. 

CuLLEN, Ch.J.; GiiAY, Bautlett, Haioht and Vann, JJ., 
concur; O'Brien, J., not sitting. 
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CATHERINE BENDER, Appellant, v. PHILIPP 
PAULUS .VND WILHELMINA PAULUS, his wife. 
Respondents. 

Supreme Court, Appellate Division, Second 
Department, November, 1905. 

§§ 3276, 3277. 

Additional security for costs after rendition of judgment—Stay of 
proceedings until order is complied with. 

A court of original jurisdiction possesses the discretionary power to 
require a non-resident plaintiff to give security for costs already 
accrued or entered on the judgment app>ealed from as well as those 
which shall thereafter accrue. 

The mere fact that the effect of an order for additional security is 
practically the same as would be that of an order compelling the 
plaintiff to secure payment of the judgment, is not a sufficient 
reason for refusing to require additional security for costs to be 
given where the moving party brings himself within the terms 
of the Code. 

{^Decided November^ 1905.) 

Appeal by tbe plaintiff from an order of the Supreme 
Court, entered in the office of tbe Clerk of Queens County, 
on the 19th day of September, 1905, requiring the plain- 
tiff to give additional security for costs in the sum of $500. 

William PhUppenu for appellant ; John E. Van Nostrand 
(E. V. B. Getiy with him on the brief) for respondents. 

WiLLARD BARTiJ'nT, J. — The plaintiff, being a non- 
resident, was required by an order made shortly after the 
connnenceinont of the action to give security for costs, 
under section 3272 of the Code of Civil Procedure, in the 
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Slim of $250. The required security was given. The ac- 
tion has since been tried and the trial resulted in a judg- 
ment dismissing the complaint, with costs, which were 
taxed at $506.09. From that judgment the plaintiflf has 
appealed to the Appellate Division. Pending the appeal, 
the defendants moved for additional security for costs, 
under section 3276 of the Code. The motion was granted 
and the order was made which now comes up for review 
requiring the plaintiff to give additional security for costs 
in the sum of $500, and staying all further proceedings in 
the action on the part of the plaintiff, except to review or 
vacate the order, until the plaintiff shall have com- 
plied with its requirements. 

A court of original jurisdiction possesses the discre- 
tionary pow^er to reijuire a non-resident plaintiff to give 
security for costs already accrued or entered on the judg- 
ment appealed from, as well as those which shall there- 
after accrue (Gedney v. Purdy, 47 N. Y., 676 ; Wood v. 
Blodgett, 49 Hun, 64). These and many other cases 
which might be cited sustain the power of the court to 
order security for costs to be given after the rendition of 
judgment. The appellant contends that the additional 
security provided for by section 3276 can be required 
only in an action in which no judgment has as yet been 
rendered, inasmuch as the only penalty prescribed for a 
failure to obey an order to give security lor costs is a dis- 
missal of the complaint, under section 3277 of the Code. 
This point seems to have been decided adversely to the 
position of the appellant in Gifford v. Rising (48 Hun, 128), 
when Mr. Justice Bradley, writing for the General Term 
of the Fifth Department, held that the penalty prescribed 
by section 3277 — to wit, the dismissal of the complaint — 
was applicable only to cases wherein the order for secur- 
ity 18 made prior to judgment, saying that " after that, the 
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statute provides no relief for default other tliau a stjiy of 
proceedings iu the action." Such a stay of pnxieediugs 
was properly embodied in the order in the present casf*. 

Under the circumstances, we cannot say that the amount 
of additional security prescribed bj^ the order is excessive. 
The phiintiflFhad previously given security only in the sum 
of $250. The costs upon the judgment were more than 
double that amount As we have seen, the court below- 
had power to exact security which should cover the costs 
already accrued, as well as those which might accrue upon 
the appeal. An additional undertaking or deposit of more 
than $250 was requisite to secure the defendants for the 
accrued costs included in the judgment; and further 
security to the extent of $250 more does not seem too large 
a sum to protect the defendants upon the appeal. 

The appellant relies, to some extent, upon the lan- 
guage used by O'Brien, J., in Dunk v. Dunk (177 N. T., 264), 
where he characterized a motion for additional security 
for costs after judgment as really an application to compel 
the plaintiff to give security for the payment of a judgment 
rendered against him, aud intimated that the Code provi- 
sions in regard to security for costs were not ever intended 
to apply to such a case. These expressions, however, were 
necessary to the decision of the appeal, which proceeded 
solely on the gi-ound that the additional security for costs 
provided for by section 3276 ot the Code of Civil Pro- 
cedure can be required only when the original security 
was given in pursuance of an order and could not be ex- 
acted where the first undertaking was given voluntarily 
without any order requiring it The mere fact that the 
effect of an order for additional security is practically the 
same as would be that of an order compelling the plaintiff 
to secure payment of the judgment, is not a sufficient 
reason for refusing to require additional security for costs 
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to be given where the moving party brings himself within 
the terms of the Code provisions on the subject. 

The order should be affirmed. 

All concur.. 



ADELE BALDWm, administratrix, and WILLIAM 
OGDEN HARRISON, administrator, with the will 

ANNEXED OF EUZABETH B. RiCE, DECEASED, APPELLANTS, 

RESPONDENTS, V, WILLIAM M. RICE, Jr., et al, exe- 
cutors OP THE LAST WILL AND TESTAMENT OF WlLLIAM M. 

Rice, deceased, respondents, appellants. 

Court of Appeals, November, 1905. 
§§ 2611 to 2646, 2694 to 2704. 

Ancillary lellers of administralion with will annexed — Construc- 
tion Sections 2695, 2697, Code Civil Procedure, 

To entitle a surrogate to issue to a petitioner ancillary letters of 
administration with the will annexed his petition must be accom* 
panied, not only by a copy of the foreign will, but by a copy of 
the foreign letters, if any were issued (Code of Civ. Pro., sec. 
2695). 

If letters testamentary were issued in the foreign jurisdiction to the 
executor named in the will, ancillary letters must, also, upon his 
petition, be issued to him. If the application for ancillary letters 
be made by a person other than the executor such person must 
file with his petition an instrument executed by the foreign exec- 
utor authorizing him to receive them (sec. 2697). 

Failure to observe these requirements of the statute renders the ap- 
pointment void and gives to the appointee no standing as such to 
maintain an action in the courts of this State. 

(Decided November, 1905.) 

Cross-appeals from a judgment of the Appellate Di- 
vision, Firat Department, which modified and affirmed as 
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modified the judgmeut of the 8|>ecial Terni disiuissiiig 
the complaint on the merits. The modification struck 
out the words *' on the merits." The defendants appeiil 
from the modification, and to this extent only there are 
cross-appeafs. 

This iictiou was brought b}' the plaintiffs claiming, by 
appointment of the surrogate of the County of New York, 
to be admiiiistrritors with the will annexed of Elizabeth 
B. Bice, against the executors of her deceased husband. 
The plaintiffs claim tliat at the time of the marriage of 
Mr. and Mrs. Rice they were residents of Texas ; that by 
virtue of the ** Coiumuuity Law" of that State, which ac- 
cording to the plaintiffs' construction, undertook in effect 
to constitute the husband and wife partners with respect 
to propertj' acquired by either during marriage ; that by 
her will the wife bequeathed, among others, certain lega- 
cies aggregating $235,000 ; tliat the hu.sband, who survived 
the wife, had, at the time of her death and at the time of 
his death, community property of the value of $6,000,000 
and upwards, which was then in the custody of the Sur- 
rogate's Court of New York County pending the settle- 
ment and distribution of the estate ; and that all legatees 
of the wife, except those claiming the legacies of $235,000, 
had settled their claims against the husband's estate. 
The complaint prays judgment for the said sum of 
$235,000, with interest. 

The material facts are as follows : Mr. and Mrs. Rice 
were married at Houston, in tlie State of Texas, in June, 
1867. Mrs. Rice died in Wisconsin in July, 1896. Mr. 
Rice died in the City of New York September 23, 1900 
Mrs. Rice left a last will and testament in which she made 
bequests aggregating about $1,945,000. She named Oran 
T. Holt, of Houston, Texas, as her executor. This will was 
admitted to probate in Texas in March, 1897, and letters 
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testamentary insued to the executor, named therein. Oran 
T. Holt, as executor, began a suit against William M. Bice, 
the husband, in which he sought to recover the wife's 
share of the community property. William M. Rice be- 
gan a suit against Holt, as executor of Elizabeth B. Bice, 
in which be sought to have it adjudged that the claims of 
Holt as such executor to & community interest in the 
property constituted a cloud upon his title and were 
wholly without foundation and void. £2ach of these suits 
was pending and undetermined at the time William M. 
Bice died In the City of New York, on September 23, 
1900. Testimony had been taken in both of these suits, 
but neither had been tried at the time of Bice's death. 

William M. Bice left a last will and testament, which, 
after prolonged litigation, was admitted to probate and 
the defendants received letters testamentary thereunder 
in the Surrogate's Court of the County of New York. 
Horace B. Bice received permanent letters of administra- 
tion from the County Court of Harris County, Texas, as 
administrator of William M. Bice, in the State of Texas. 
In February, 1902, Holt, as executor of Elizabeth B. Bice, 
and Horace B. Bice, as the Texas executor of William M. 
Bice, entered into an agreement of settlement and com- 
promise. The details of this agreement are not impor- 
tant on this appeal, except to say that all the persons in 
interest were settled with save the seven legatees whom the 
plaintiffs claim to represent. 

John Brooks Leaviit for plaintiffs ; John Bynie for defen- 
dants. 

Bartlett, J. — After proceedings in the Surrogate's 
Court of the County of New York, the validity and effect 
of which are involved in this action, letters of administra- 
tion with the will annexed were issued to the present 
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plaintiffs by the Surrogate's Court of New York County 
on January 30, 1903. This action was Iwgun February 3, 
1903. Thereafter, and pursuant to the provisions of the 
compromise agreement, the case of Rice v. Holt in the 
Circuit Court of the United States for the Southern Dis- 
trict of Texas and hereinbefore referred to, proceeded to 
judgment adverse to Holt. 

The defeiidants interposed two separate defenses, to 
wit, that the Surrogate's Court of New York County had 
no jurisdiction to issue the letters of administration under 
which the plaintiffs claim to act ; that the decree in tlie 
action of Rice v. Holt in the Circuit Court of the United 
States for the Southern District of Texas is a bar to this 
action. 

The case was tried before Mr. Justice Scott at Special 
Term ; after the record of plaintiffs' appointment and the 
record of the Texas judgment in Rice v. Holt had been 
admitted in evidence, the court interrupted the progi-ess 
of the trial, suspended the taking of further evidence and 
expressed a desire to hear arguments on the two questions 
raised by the defendants. Arguments and briefs were 
submitted, and after due consideration the court decided 
that the plaintiffs were without legal capacity to sue, and 
that the said Texas decree, in Rice v. Holt, was an " im- 
pregnable bar " to this action. The complaint was there- 
upon dismissed on the merits. On appeal the Appellate 
Division handed down a memorandum as follows : " The 
judgment should be affirmed on so much of the opinion of 
the court below as holds that the plaintiffs have no stand- 
ing in court to maintain this action, but the judgment 
should not have been on the merits. Judgment modified 
by striking out * on the merits,' and as so modified 
affirmed, with costs." 

We agree with the learned Appellate Division that the 
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plaintiffd have no standing in court, no legal capacity to 
sue, and, therefore, it is unnecessary to pass upon the 
question whether the decree in the Texas suit is a bar. 

The question whether the plaintiffs, standing on the 
letters of administration issued to them by the Surrogate's 
Court of New York County, can maintain this action was 
argued before us with great elaboration and detail both 
orally and in the printed briefs. This question, as we 
view it, is a very simple one and readily disposed of under 
the plain provisions of the Code of Civil Procedure applic- 
able to Surrogates' Courts. 

The Code of Civil Procedure provides for admitting 
domestic and foreign wills to probate in chapter 18, title 
3, article 1, embracing from sections 2611 to 2646, both 
inclusive, and the form of procedure is essentially the 
same in both cases. Section 2611 provides in part as 
follows : " A will of real or personal property, executed 
as prescribed by the laws of the State, or a will of per- 
sonal property executed without the State, and within the 
United States, the Dominion of Canada, or the Kingdom 
of Great Britain and Ireland, as prescribed by the laws of 
the State or country where it is or was executed, or a will 
of personal property, executed by a person not a resident 
of the State, according to the laws of the testator's 
residence, may be proved as prescribed in this article." 
Chapter 18, title 3, article 7, embracing from section 2694 
to section 2704, both inclusive, provides for the issuing of 
ancillary letters testamentary or of administration where a 
will has been admitted to probate in a foreign jurisdiction. 

An examination of the procedure in this latter proceed- 
ing renders it very clear that the letters of adrainstration, 
under which the plaintiffs claim to act, are ancillary 
letters, although not so denominated therein, and the 
question presented for determination is whether the 
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statutory steps esseDtial to obtainiiig the issuing of sucli 
letters have been taken. 

The first defect in the proceedings pointed out by the 
counsel for the defence is a failure to observe one of the 
provisions of section 2695, which section reads as follows: 
"Where a will of personal property made bv a person 
who resided without the State at the time of the execution 
thereof, or at the time of his death, has been admitted to 
probate within the foreign country, or within the State, or 
the Territory of the United States, where it was executed, 
or where the testator resided at tlie time of his death ; the 
Surrogate's Court having jurisdiction of the estate, must 
upon an application made as prescribed ia this article, ac- 
companied by a copy of the will and of the /oreigrt letters, if 
any have been issued, authenticated as prescribed in this 
article, record the will and the foreign letters, and issue 
thereupon ancillary letters testamentary, or ancillary 
letters of administration with the will annexed, as the 
case requires." It will be observed that this section pro- 
vides that the application must be jiccompauied by a copy 
of the will and of the foreign letters. The petition was 
not accompanied by a copy of these letters. 

The next and more serious defect in plaiutiflFs' proceed- 
ings, and the one relied upon by the courts l>elow, is a 
failure to observe one of the provisions of section 2697, 
which provides to whom ancillary letters shall be granted. 
In brief and without reciting this entire section, it pro- 
vides that where tlie executor named in the will has 
received letters testamentary in a foreign jurisdiction, 
letters ancillary must be issued to him here on his appli- 
cation, unless another person applying therefor shall file 
" with his petition, an instrument, executed by the foreign 
executor or administrator, or person otherwise entitled as 
aforesaid; * * * and also acknowledged or proved, 
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and certified, in like manner as a deed to be recorded in 
the county, authorizing the petitioner to receive such 
ancillary letters ; in which case the surrogate must, if the 
petitioner is a fit and competent person, issue such letters 
directed to him." The plaintiffs failed to produce this 
instrument of consent executed by the Texas executor in 
the manner above provided. 

It is not claimed by the plaintiffs that any such instru- 
ment formed a part of their application papers in the 
proceedings resulting in the issuing of their letters, and it 
follows that their appointment by the Surrogate's Court 
as administrators with the will annexed is absolutely void. 
It is a statutory condition precedent that before any third 
party can procure ancillary letters of administration on 
the will of Mrs. Bice probated in Texas the executor in 
that State should indicate in the manner specified his 
willingness to have ancillary letters issued to another. 
If the foreign executor refuses to execute this instrument 
and also declines or neglects to apply to the Surrogate's 
Court of New York County for ancillary letters in order 
to protect the estate in this jurisdiction, then other pro- 
ceedings can be taken in the premises. 

The object of this statutory provision is very clear. It 
is fair to assume, in the first instance, that the testatrix 
selected a thoroughly competent }>erson, satisfactory to 
her, to carry out the provisions of the will, and that the 
Texas Probate Court on formal application for letters 
testamentary found him a proper person. It would be 
unseemly if the Surroj]j;vte's Court of New York County 
should proceed to ap]K>iiit an administrator to carry out 
the provisions of the will of the testatrix other than a 
person she Inwl selected, unless he renounced his privilege, 
or negligently refused or failed to act in the premises. 

The learned counsel for the plaintiffs seeks to avoid the 
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difficulty in which his clients find themselves by sugges- 
tions that are certainly ingenious, but have no legal 
foundation in view of the clear statutory scheme of the 
Code of Civil Procedure, to which we have briefly alluded. 
The proceedings to probate a will and those to obtain an- 
cillary letters testamentary or of administration are, as we 
have said, entirely distinct, and an examination of the 
papers on which plaintiffs' letters were issued shows that 
the sole object of the proceedings was to obtain an order 
from the Surrogate's Court of the County of New York 
that a copy of the will of Elizabeth B. Rice, together with 
the proofs of the decree adjudging probate thereof in 
Texas, be recorded in the Surrogate's Court of New York 
County, and that the proper steps be taken to obtain an- 
cillary letters of administration with the will annexed. 

The judgment of the Appellate Division modifying the 
judgment of the Special Term ^.nd affirmiug the same as 
so modified should be affirmed, with costs to the defen- 
dants. 

CuLLEN, Ch.; Gray, Haight, Vann and Wernbb, JJ., 
concur ; 0*Brien, J., absent. 

Judgment aflBrmed. 
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(UtAZIA COSTA t;. NEW YORK CITY RAILWAY 
COMPANY. 

City Court of the City op New York, Special Term 

November, 1905. 

§§ 977, 1106. 



Calendar fees in City Court — Note of issue — Trial fee— Warrant 

of attachtnent — Atnount of satne. 

The calendar fee is not collectible until case is actually brought to 
trial. 

The clerk is not entitled to any. fee for placing the cause upon the 
calendar upon filing note of issue, and at time of trial must col- 
lect stenographer's fee of |1.50, and in case of a warrant of attach- 
ment 12.50. 

(decided November ^ 190S) . 

Achille J, Oishei {Nelson L. Kcach of counsel) for the 
motion. 

John J. Belany, Corporation Counsel {Charles J. O'Neill 
of counsel) , opposed. 

Delehanty, J. — This motion presents for decision the 
important question as U) tiie authority of the clerk of this 
court to exact, as a condition precedent to the filing of a 
note of issue, a calendar fee of $5.00. Concededly, for a 
number of years the custom and practice has been to pay 
this fee, and as a result thereof the city has acquired a 
considerable revenue therefrom ; but an established usage 
in itself is insufticicut U^ legally justify the collection of 
this mouej'. It recjuires statutory authority to uphold 
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the action of the clerk, and this he claims is derived from 
the following laws : Section 1278 of the New York City 
Consolidation Act ; section 7 of chapter 295 of the laws of 
1857, and subdivision 4 of section 17 of chapter 523 of the 
laws of 1890. These statutes, it is urged, are mandatory 
in their declaration that the clerk shall receive from tlie 
party who files a note of issue and at the time thereof a 
stenographer's fee of $1.50, a trial fee of 12.50 and a 
sheriffs fee of 11.00 for notifying jurors, making in all 
the $5.00 mentioned. 

I have examined with considerable care these various 
legislative enactments, and am frank to say that I am 
unable to find anything contained therein which upholds 
the contenticm of the clerk on this application. To my 
mind these laws are so clear in their effect that the clerk 
is witnout authority to collect at the time stated the fee 
in question, that it is surprising that for so many years 
the legal profession has submitted without protest to the 
payment thereof. Section l'J78 ol the Consolidation Act 
cited provides : " The clerk of said court (City Court) 
shall collect and receive a stenographer's fee of $1.50 for 
each and every trial had in said court." There is nothing 
ambiguous concerning the language here used. The leg- 
islative intent to impose upon the clerk the duty of col- 
lecting a stenographer's fee for each and every trial had is 
plainly apparent ; but until the trial is actually had, or at 
least started, there is no legal justification under the stat- 
ute cited for demanding or exacting the fee therein named. 
By what power of deduction can it be said at the time of 
filing a note of issue that a trial in the action will be 
subsequently had? The law looks with favor upon com- 
promises and settlements of litigation and often it is the 
case that suits are amicably adjusted after their appear- 
ance upon the calendars of the court, and quite frequently 
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when about to be moved for trial. Should those cases, 
under the circumstances, be charged with a stenographer's 
trial fee? Sound reason and judgment answer that in the 
negative. With equal propriety might it be asserted that 
the clerk is entitled, at the time of filing a note of issue, 
to the fee for entering final judgment in the action. One 
is about as tenable as the other. 

The trial foe of two dollars and fifty cents is claimed 
under chapter 21)5 of the Laws of 1857, section 7. Ujwn 
examination I find that by chcapter 537 of the Laws of 
1881, that portion of section 7 cited, which requires a 
payment on the issuance of a summons, wiis re[)ealed. 
The remaining portion of section 7 was included in tlie 
New York City Consolidation Act, and is now section 1249 
thereof (see Commissioners' Reports of 1881-1882, page 
13). That section which the clerk claims as authority for 
demanding the fee in question now reads as follows : " At 
the time of issuing any attachment or warrant, the party 
applying therefor shall pay to the said clerk the sum of 
one dollar ; and if a trial shall be had in tiie action so 
commenced, the plaintiff therein shall pay to the said 
clerk an additional sum of two dollars and tiftv cents, 
which said sums shall be received in lieu of all other fees 
now required by law to be paid to the said clerk." It will 
be noted that this provision of law covers only those cases 
wherein an attachment or warrant is issued. It has no 
application whatever to the ordinary trials of fact, and 
even conceding that it did, there would still he no warrant 
. in law for the collection of the fee in question nt the time 
of filing the note of issue, l)ecause that sum is not l)ay- 
able by the terms of the statute until a ti'ial in the action 
shall first Ik) had, and then only by the plaintiff, who may 
not be the party who filed tlu^ uote of issue in the c;ise. 
The law is so plain upon this point that further discussion 
of it is unnecessary. 
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The remaining question, therefore, to be determined is 
whether the clerk is legally justified in demanding at auy 
time the payment of a cheriflTs fee for notifying jurors. 
His authority therefor is chapter 523 of the Laws of 1890, 
section 17. This statute regulates the fees of the Sheriff 
of the City and County of New York for services rendered 
by him. Section 17 thereof commences with the follow- 
ing catch line : " For services hereinafter specified, the 
Sheriff of the City and County of New Yori shall collect 
the following fees," and subdivison 4 thereof, relied upon, 
provides as follows : " For notifying jurors to attend a 
trial term of a court of record, $1 for each cause placed on 
the calendar for trial by a jury, to be paid by the party 
first putting the cause on the calendar for that term ; but 
the sheriff is not entitled to more than $3 for calendar fees 
in any one action. The clerk shall not put a cause upon 
the calendar for trial by a jury until the fee specified in 
this subdivision is paid to him. Where the cause is tried 
at a subsequent term without anew not-e of issue, as pre- 
scribed in section 977 of the Code of Civil Procedure, the 
party moving the trial must pay to the clerk the calendar 
fee or fees remaining unpaid, to be paid over by him to 
the sheriff." Whatever warrant in law there was for the 
collection by the clerk of the sheriffs fee in question was 
abrogated, in my opinion, by chapter 725 of the Laws of 
1896, which amended secticm 1106 of the Code of Civil 
Procedure, by requiring the commissioner of jurors, in- 
stead of the sheriff, to notify jurors to attend trial terms 
for which they had been drawn to serve. It is apparent 
that the legislative intent, as expressed in the statute of 
1890, was to fix tlie fees of the sheriff for certain services 
to be performed by him as therein specified. It will not 
be seriously contended that if the services in question are 
not performed by that ofiicial, that nevertheless he is still 
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entiiled to the fees named. Up to May 19, 1896, when 
chapter 725 of the laws of that year went into effect, the 
sheriff was the one who served notice upon those who, from 
time to time, had been regularly designated to act as jurors 
in the courts of record of this county. Until then he was 
entitled primarily to the fee named, to be accounted for by 
him to the city, under the law which du*ects a division 
with it of the fees of his office. Since that date, however, 
the duty of notifying jurors of their drawing devolves 
alone upon the commissioner of jurors, and my attention 
has not been called to any provision of law which requires 
the payment of any fees by a litigant to him for that pur- 
pose. But the claim is not that the commissioner of 
jurors is entitled to the fee in question, but rather that it 
is still due to the sheriff under the statute of 1890. The 
claim is an untenable one, lacking in reason as well as 
authority, for if the siervices are not performed by that 
official, then certainly it follows that he is not entitled to 
charge therefor. The statute of 1896, while not directly 
repealing that portion of the law of 1890 which gives to 
the sheriff a fee for summoning jurors, does so, in my 
judgment, by implication. 

I reach the conclusion, therefore, that the clerk is not 
entitled to the 15.00 fee, or, in fact, any fee, for the filing 
of a note of issue. Ue must, however, at the time of trial 
of causes, collect the stenographer's fee of $1.50, and if 
the cause is one in which an attachment or warrant has 
been issued, an additional fee of $2.50, all of which is au- 
thorized by the statutes cited. If correct in my views, it 
follows that this application must be granted, and the clerk 
xlirected to file the note of issue herein, without the imposi- 
tion of any fee therefor. So ordered. 

In view of the importance to the city of the question 
involved, it having been represented in opposition to this 
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motion by the corporation counsel, a stay will be granted 
hereon pending an appeal if so desired 
Settle order on two days' notice. 

Note. — Since the above decision the fees of the Clerk of the City 
Court of the City of New: York have been regulated by an act of the 
Legislature which took effect April 16, 1906 (t,. 1906, ch. 273), and 
which added section 3164a to the Code of Civil Procedure — and 
which see for the various items now fixed by law for the Clerk's fees 
of the City Court of the City of New York. 



JOHN G. CARLISLE, Respondent, v. REON BARNES, 
Appellant. 

Court of Appeals, Decembeb, 1905. 

§§ 191 and 776 

Order allowing appeal sel aside. 

It seems that where an application has been made to a judge of the 
Court of Appeals for the allowance of an appeal to that court from 
a unanimous judgment of affirmance in an action, specified in sub- 
division 2, of section 191 of the Code of Civil Procedure, and the 
application has been denied, no further application for such allow- 
ance can Ik? made to any other judge of the Court of Appeals. 

It is doubtful whether the judge of the Court of Appeals to whom 
such an application has first been made and by whom it has been 
denieti, has power to authorize the application to be renewed be- 
fore another judge. 

While the allowance of an appeal to the Court of Appeals regularly 
granted by a judge thereof under section 191 of the Code, is not 
reviewable by the court, the court may review snch an allowance 
irregularly granteil. 

{Dead^l /V»YwArr\ 1905.) 
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Motion to set aside an order granted by a judge of the 
Court of Appeals allowing an appeal t<3 this court from a 
unanimous affirmance by the Appellate Division of a 
judgment in an action to recover for personal services. 

Austell G. For, William Edmund Curtis and Henry M, 
Ward for motion. 

Charles F. Brown and F. II. Van Vechten opposed. 

Per Curiam. — In the first instance an application for 
leave to appeal to this court was made to the chief judge, 
who denied the same. Thereafter the appellant applied to 
that judge for leave to renew the application to anotiier 
judge of the court. This was granted on condition that 
the appellant give notice to the respondent of such appli- 
cation and that he be accorded a hearing thereon. Sub- 
sequently an application was made exparte to a judge of 
the court and the appeal allowed. This motion is to set 
aside the order granting such allowance. 

We are of opinion that section 191 of the Code of Civil 
Procedure does not contemplate nor authorize a repetition 
of such an application after its denial by one judge of the 
court to the other judges of the court in Succession until 
the list of judges has been exhausted. An appellant may, 
in the first instance, select any judge to whom to make the 
application, but, having made his election, he is concluded 
by the decision made by the judge to whom the applica- 
tion is made, at least, in the absence of leave given by that 
judge to renew the motion, before another judge. It may 
be that section 776 of the Code, requiring that a subse- 
quent application in reference to the same matter be made 
only to the same judge who heard the original application, 
or to the court, is not applicable to this case, for until the 
appeal is allowed the case is not in this court. Ne vert he- 
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less, the provisions of the seotion, as well as those of 
section 529 of the Coile of Criminal Procedure, elearlv 
indicate the legishitive polic}' tliat the disposition of ajv 
plications made to the discretion of one judge and denied 
should not thereafter be the subject of review by another 
judge. A contrary rule as to allowance of appeals would 
create confusion in practice and would impose great and 
unnecessary labor on the members of the court. The 
rights of an unsuccessful ai>i>ellant are sufficiently pro- 
tected by the double privilege given him, first, of an 
application to the Appellate Division, and, second, a 
renewal of that apj>lication to one of the judges of this 
court. If the permission accorded by the judge who, in 
the first instance, passed on the application for leave to 
appeal in this case could authorize a renewal of the appli- 
cation before another judge (which may well be doubted), 
the conditions on which that permission was given were 
not complied with, and hence the order allowing the 
appeal was irregular and should be set aside. These 
views in no way conflict with our decision in Hannon v. 
Siegel-Cooper Co. (164 N. T., 566). There we held that 
an allowance of an appeal to this court, regularly granted 
by a judge thereof, was not reviewable by the court. In 
the case before us the appeal was not regularly allowed, 
and that is the ground of the present motion, 

Motion to set aside order allowing appeal granted. 

CuLLEN, Ch.J. ; Gray, Bartlett, Haight, Vann and 
Werner, JJ., concur ; O'Brien, J., not voting. 

Motion granted. 

Note. — Section 191, sub, 2, Code of Civil Procedurk 

Unanimous Decision. — This provision is mandatory and 
deprives the Court of Appeals of jurisdiction to hear ap- 
peals. Constitution, aii;. 6, § 9, as amended 1894. 
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It applies as well where there is an entire absence of 
proof, presenting thereby l)efore the amendment a ques- 
tion of law, as also where the verdict is claimed to be 
against the weight of evidence and a question of fact is 
to be examined. Szucky v. Hillside Coal & I. Co., 150 N. 
Y., 219 ; People ex rel v. Railroad Corara'rs, 158 N. Y., 421. 

Nor can the Court of Appeals review tlie question, 
whether there is any or suflScient evidence to sustain a 
finding or fact or a verdict not directed. Reed v. McCord, 
160 N. Y., 330. 

This provision applies to special proceedings. Peo. ex 
rel V. Barker, 152 N. Y., 417. 

But the Court of Appeals is not confined to the question 
or questions certified. It may review any question raised 
by the exceptions to the rulings on the admissibility of 
evidence on the trial or to conclusions of law based on the 
findings. Wangner v. Grimm, 169 N. Y., 421-427 ; Klein 
V. East River Elec. L. Co., 182 N. Y., 27 ; Commercial Bank 
V.Sherwood, 162 N. Y., 310 ; Kleiner v. Fidelity & Deposit 
Co., 33 Misc., 188 ; Henderson v. Dougherty, 95 App. Div., 
346-350. 

The unanimous affirmance of the Appellate Division of 
a determination of an issue of fact is conclusive on the 
Court of Appeals. Cronin v. Lord, 161 N. Y., 90 ; City of 
Niagara Falls v. N. Y. C. & H. R. Co., 168 N. Y., 610. 

The short form of a decision is to be treated also as a 
general verdict, and the Court of Appeals is concluded in 
the same way by an unanimous affirmance as to the facts. 

Nor can this court consider the question wht^ther there 
is any evidence to sustain any findings of fact and conclu- 
sions of law if separately stated. Henderson v. Dougherty, 
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95 App. Div., 350 ; City of Niagara Falls v. N. Y. C. & H. 
R. Co, 168 N. Y, 610. 

But the Court of Appeals may determiDe whether a 
question of fact is involved. Hersfeld v. Fitzgerald, 157 
N. Y., 166; Matter of Totten, 179 N- Y., 112. 

And the fact that the decision is unanimous should 
appear from the record. Laidlaw v. Sage, 158 N. Y., 173 ; 
Peo. Ex. Man. R. Co. v. Barker, 152 N. Y., 417. 

Form of Certificate. 

No questions nef*d be formulated under this section and 
subdivision. Young v. Fox, 155 N. Y., 615 ; Kurz v. 
Doerr, 180 N. Y., 88. 

Under subdivision 1, see Re Westerfeld, 163 N. Y., 209 ; 
Pringle v. L. I. R. Co., 157 N. Y., 101. 

Motion to dismiss Appeal. — After an appeal has been 
allowed upon a certificate by the Appellate Division, the 
respondent may move in the Court of Appeals to dis- 
miss the appeal nevertheless. But the burden is on the 
moving party. Kaplan v. N. Y. Biscuit Co., 151 N. Y., 171. 

And the motion can be made only in the Court of Appeals, 
Howey v. Lake Shore R. Co., 15 Misc., 526. 

And whereupon the motion from an inspection of the 
record the Court of Appeals can see that no question is 
presented which can be reviewed by it, the motion to dismiss 
will be granted and the appeal dismissed. Dalzell v. Long 
L R. Co. (1890), 119 N. Y., 626. 

But no argument should be necessary to demonstrate 
the frivolousness of the appeal, it must appear so from its 
face. Bachrach v. Manhattan R. Co., 154 N. Y., 178. 
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A secoud motioiito dismiss the appeal cauuot be made. 
All reasons must be embraced in the first motion. Fer- 
guson V. Bruckman, 164 N. Y., 481. 

Motion papers must be entitled in the Court of Appeals . 
and papers so entitled cannot be considered. Clickman v. 
Clickman, 1 N. T., 611. section 1295 Coile of Civil Pro- 
cedure, and one copy at least of the printed record must 
be furnished. Hutchinson v. Root, 153 N. Y., 329. 

Motions for leave to appeal. — For the principles gov- 
erning appeals upon a unanimous affirmance by the Appel- 
late Division after the refusal by it and allowance by a 
notice of the Court of Appeals, see Sciolina v. Erie Preserv- 
ing Co., 151 N Y., 50. 



CORNELIUS E. BYRNE, Appellant, v, ARTHUR 
BYRNE, Appellant, impleaded with ALBERT F 
BRUGMAN ET AL., Respondents. 

Supreme Court, Appellate Drvisiow, First Department, 

December, 1905. 

§ 2653a. 

Contested probate — Action under section 2653a, Code Civil Pro- 
cedure — Verdict adjudging will and codicil valid erroneously 
directed — Evidence of experts on question of testamentary 
capacity should have gone to jury. 

Expert testimony regarding the mental soundness of the testatrix as 

to whether she was "of disposing mind and memory" should be 

left to the jury for their consideration. 
The value and bearing of the evidence as well as its construction is 

for the jury to which is committed the decision of all questions of 

fact. 
(Decided December, 1905.) 
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Appeal from judgment entered upon verdict directed by 
the court and from order denying motion for new trial. 

Wm. L. Snyder for appellants. 

David McClure for respondents. 

Patterson, J. — This appeal is from a judgment entered 
upon the verdict of a jury by direction of the court, ad- 
judging certain papers to be the last will and testament 
and a codicil thereto, of Frances Louise Byrne, and from 
an order denying a motion to set aside the verdict and for 
a new trial on the judge's minutes. 

The action was brought under section 2653a of the 
Code of Civil Procedure. The testatrix, whose maiden 
name was Frances Louise Brugman, wa^ the wife of the 
plaintiff. She was the mother of an infant son — her only 
child, who was born January 7, 1892. The testatrix died 
August 5, 1895. The will was made July 5, and tlie codi- 
cil July 10, 1895. They were both admitted to probate. 
No question is now raised as to the plaiutifl's right to 
maintain the action. 

The grounds upon which the will and codicil were as^ 
sailed are, that at the times they were resi>ectively execut- 
ed the testatrix was and for a long time prior thereto had 
been weak and feeble in mind and body, suffering from 
uremia and a complication of physical disorders or dis- 
eases and was not of sound memory and understanding, 
that she was hovering between life and death, was with- 
out testamentary capacity and hence that the writings ad- 
mitted to probate were not the last will and testament 
and codicil thereto of the said Frances Louise Byrne. 

After making special bequests, not necessary to con- 
sider, the testatrix in her will empowers her executors and 
trustees to pay for the education of her son, Arthur Byrne, 
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from the income of her estate, $100 each year until he 
arrives at the age of 21 years, but that is coupled with a 
further provision that they shall pay such other and fur- 
ther sum or sums of money, as ihet/ may deem best from 
time to time, to expend for his education during his min- 
ority., and when he arrives at the age of 21 years he is to 
receive all the real and personal estate then in charge of the 
executors and trustees, provided he chooses at that time 
to live with the testatrix's family or some member of it, 
and refuses to live with his father or any member of his 
father's family ; and the testatrix proceeds to say that if he 
chooses when he arrives at tlie age of 21 years, to live 
with his father or any member of his family, " then and 
in that case I give and bequeath all my property to my 
brothers and sisters to be divided equally among them. 
And in case my son, Arthur, dies before the age of 21 
jears, I give, devise and bequeath all my estate of any 
kind, name and nature to my surviving brothers and sis- 
ters to be divided equally among them. 

Thus far, upon a survey of this will, it is to be seen that 
it was within the intention of the testatrix to give to her 
infant child when he became able to make a selection, the 
right and power to determine with whom he should live, 
as a condition of his enjoyment of his mother's property. 
By the codicil made five days after the execution of the 
will, the testatrix declares that she had attempted to dis- 
pose of the residue of her estate, both real and personal, 
for the benefit of her infant son, Arthur Byrne, ami had 
been advised that the attempted disposition was uncerbiin, 
ambiguous and likely to cause a question of construction, 
and thereby she was induced to change^ amend and alter 
the third clause of the will respecting the said residuary 
estate so that the remainder thereof should be given to 
her executors and trustees in trust to receive the rents and 
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profits until her son Arthur attained the age of tweutj'-one 
years, or until his earlier death ; and out of the rents, 
issues and profits to apply the sum of $100 or more, in 
their discretion, in each year for his education, mainte- 
nance and support during said time. ^' Upon his arriving 
at the age of tweirty-one years, and in the event of my said 
son having continuously lived, cohabited and resided with 
my family and blood relatives, or with some member 
thereof, I give, devise and bequeath all of the rest, residue 
and remainder of my said estate, together with any and all 
accumulations of rents, issues and profits then in the 
hands of my said executors and trustees to my said son, 
Arthur Byrne ; but in the event of my said sou, Arthur 
Byrne, refusing to andjiot residing continuously with my 
family and blood relatives or with some member thereof ; 
or, in the event of his death before he arrives at the age of 
twenty-one years, then and in that case, or in either of the 
above events, I give, devise and bequeath all the rest, res- 
idue and remainder of my said estate, both real and per- 
sonal of whatsoever name, nature and kind and wheresoever 
situated, unto my then surviving brothers and sisters, to 
be divided among them equally share and share alike. It 
bemg my express wish, will and desire and also my in- 
t^ntion that my said son, Arthur Byrne, should not and 
shall not receive any share or portion of any of my said 
estate if ai any time during his minority he reside, live or 
cohabit with my husband, Cornelius Byrne, his family, 
next of kin or blood relatives." 

The last clause of this codicil indicates sufficiently the 
difference between the- original will and the codicil 
respecting the exclusion of the testatrix's son from the 
interest in remainder in her estate. By the will his in- 
fantile inability to determine with whom he should reside, 
is recognized. By the clause of the codicil last quoted, 
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he is stripped of bis iniieriiauce, if at any time in his ten- 
dor and irresponsible yearSy and before he can make a 
choice or have any freedom of action he should reside, 
even on compulsion with his father or his father's rela- 
tives. It is very easy to see that this codicil, so un- 
natural, was inspired by hatred of the father and his fam- 
ily, and the evidence in the case fortifies that view. 
There is no direct evidence of undue influence exerted by 
any particular person upon the testatrix in procuring the 
execution of this will or its codicil ; that is to say, there is 
no positive evidence that any person connected with the 
testatrix made direct efforts to induce her to execute a 
will which should by any of its provisions be for the 
benefit of such person, but this is an inofficious codicil ; it 
is contrary to natural duty or affection. It sufficiently ap- 
pears that the testatrix had a fixed hatred and loathing 
for her husband, whether well or ill founded, and that is 
traced and transmitted into the codicil affecting her child. 
How it originated we do not know. It may or may not 
have been the prompting of delusion or the creation of a 
mind disejisod. Under such a situation it became of 
prime importance to ascertain the mental condition of the 
testatrix, especially when she executed the coilicil. Was 
she tiieu in a situation, physically and mentally, to com- 
prehend her relations to this helpless infant child, or was 
she in such a condition that without power to discriminate 
she might have 1)eon dominated by feelings of hostility to 
her husband so stroni; as to prevail over and conquer the 
natural impulses of a mother, and thus l)e not " of dispos- 
ing mind and memory." 

The diff(»rence botwooii the will and the codicil has 
been |)ointeil out. TIk^ former may be sustained, and the 
latter not. When the latter was made, if the t<\stiitrix was 
suffering from certain diseases, the evidence shows they 
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would affect lier mentally. Her physician, Dr. Holmes, 
who atteuiled upon her from the 14th of December, 1894, 
until the time of her death, states her general physical 
condition. He saw her almost every day, and sometimes 
more than once a day, and according to his testimony she 
was suffering from a complication of diseases, which natur- 
ally (as said before) affected her mind. Three physicians, 
basing their expert testimony on the facts testified to by 
Dr. Holmes, swore that a person suffering from those 
conditions had not sufficient mental capacity to make a 
will. The learned trial judge directed a verdict, disre- 
garding the testimony ot the expert witnesses, evidently 
so doing upon the view which this court took in a case 
which has since been reversed by the Court of Appeals. 
Differing from us, the Court of Appeals in Hagen v. Sone 
(174 N. Y., 318) expressly held that expert evidence of the 
character introduced in this case was admissable and 
should have been left to the jury for their consideration, 
saying, that the value and bearing of the evidence, as well 
as its construction, is for the body to which is committed 
the decision of all questions of fact. 

We are of the opinion that all the evidence of the ex- 
pert witnesses should have gone to the jury in this case, 
there being abundant proof as to the existence of condi- 
tions which might have affected the testamentary capacity 
of the testatrix. 

The judgment and order are, therefore, reversed and a 
new trial ordered, with costs to appellants to abide the 
event. 

McLaughlin, Clarke and Houghton, JJ., concur. 

O'Brien, P. J., dissents. 
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In the matter op the probate of the last will and tes- 
tament OP JANE DAVIS, deceased. 

Court op Appeals, October, 1905. 

§§ 2617, 2622, 2623, 2624. 

Intervention of foreign administrator to oppose probate of ztntl — 
Death of sole devisee before testator not a valid 
reason for opposing probate. 

A foreign administrator, appointed under a claim that the deceased, 
a resident of this State, died intestate leaving property in the for- 
eign State, may intervene in a subsequent proceeding in this State 
to probate an alleged will of the deceased to oppose its probate 
(Code Civ. Pro., sec. 2617). 

It is not a valid reason for opposing the probate of a will that the 
sole devisee named therein had died before the death of the tes- 
tator and that consequently the will passed no property. If the 
will is properly executed it should be admitted to probate, leaving 
the disposition of the property as a subject for future consideration. 

(Decided October, 1905.) 

Appeal from an order of the Appellate Division of the 
Supreme Court iu the third judicial department, affirming 
a decree of the Surrogate of Saratoga County admitting a 
will to probate, and also affirming an order of the surro- 
gate allowing a party not cited to intervene. 

Jane Davis, a resident of Galway, in the County of 
Saratoga, died on the 19th of September, 1904, leaving a 
last will and testament by which she devised and be- 
queathed all her property both real and personal, to her 
sister, Delia C. Davis, whom also appointed sole executrix. 
The only other provision of the will was a clause revoking 
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all former wills bj her made. At the time of her death 
the testatrix was an heir at law and one of the next of kin 
of Samuel Davis, who had recently died a resident of San * 
Francisco, California, and whose estate of not less than 
12,000,000 was then under administration in that State. 
When the will was presented for probate to the Surrogate 
of S.iratog.i County, Bobert D., Chittenden, the public ad- 
ministrator of Fresno County, California, applied for 
permission to intervene and be made a party to the pro- 
ceeding upon the ground that on the 3d of October, 1904, 
he had been appointed administrator of the goods, chattels 
and credits of Jane Davis in the County of Fresno and 
that he had entered an appearance in the settlement of the 
estate of said Samuel Davis. The application, although 
opposed, was granted, and thereupon said administrator 
filed objections to the probate of the will upon the ground, 
among others, that as Delia C. Davis, the sole devisee, 
legatee and executrix therein named had died two years 
before the testatrix, the will passed no property and was 
ineffectual for any purpose. Probate was made, however, 
and an appeal was taken to the Appellate Division by the 
proponents of the will from the order permitting the ad- 
ministrator to intervene and by the administrator from 
the decree of probate. Both the order and the decree 
were unanimously affirmed and the unsuccessful parties 
appealed to this court 

Tbe Appellate Division allowed the appeal from said 
order and certified the following question for determina- 
tion : ** Should an administrator of the estate of a deceased 
person appointed by a foreign State under a claim that 
the decedent died intestate be allowed to intervene in a 
proceeding for the probate of the alleged last will and 
testament of the said decedent pending in the courts of 
this State and to oppose such probate? " 
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Ifiram (7. Todd and Egdar T. Brackett for proponents. 

John L. Ilenning, Irving W. Wistoall, John H. Burke 
and Elias H, Peters for administrators. 

Vann, J. — The able opinion below leaves little for us to 
say, and our only reason for saying anything is that the 
novelty of the questions presented may make a brief ex- 
pression of our views useful to the profession. 

1. The right of the surrogate to make the order of inter- 
vention depends upon the Code of Civil Procedure, which, 
after naming the persons who must be cited upon a peti- 
tion for the probate of a will, provides as follows : " Any 
person, although not cited, who is named as a devisee or 
legatee in the will propounded, or as executor, trustee, 
devisee or legatee in any other paper purporting to be a 
will of the decedent, or ivho is othenvise interested in sus- 
taining or defeating the will, may appear, and, at his elec- 
tion, support or oppose the application. A person so 
appearing becomes a party to the special proceeding. But 
this section does not affect a right or interest of such a 
person unless he so becomes a party. And in case the will 
propounded for probate is opposed, due and timely notice 
of the hearing of the objections to the will shall be given, 
in such manner as the Surrogate shall direct, to all persons 
in being, who would take any interest in any ])ro|>erty 
under the provisions of the will, and to the executor or 
f executors, trustee or trustees named therein, if any, 
who have not appeared in the proceeding, aud any 
decree in the proceeding shall not affect the right or inter- 
est of any such j)erson unless he shall be so notified" 
(Code Civ. Pro., sec. 2617). 

The statute in authorizing a person " who is otherwise 
interested in sustaining or defeating the will " to appear 
and at his election to support or opi)ose its probate, names 



154 CIVIL PROCEDURE REPORTS. 



Matter of Jane Davis. 



only a person who has a pecuniary interest to protect, 
either as an individual or in a representative capacity. An 
interest resting on sentiment or sympathy, or on any 
basis other than the gain or loss of mouey or its equiva- 
lent, is not sufficient, but any one who would be deprived of 
property in the broad sense of the word, or who would be- 
come entitled to property by the probate of a will, is author- 
ized to appear and be heard uj)on the subject. Conjflict of 
jurisdiction and delay in administration may thus be 
avoided. This accords with the general rule that every 
one may ask to be heard before a decree is made which 
may affect his rights, even if it does not finally determine 
them. Necessary parties must be brought in and proper 
parties may be, upon applying in due form and seasoD. 
The sectiou is new and in some respects formulates, but 
in others amplifies, the practice existing before the 
Code (Poster v. Tyler, 7 Paige, 48 ; Matter of Greeley, 15 
Abb. Pr., N. S., 393 ; Estate of Bunce, 15 N. Y. S. R, 415 ; 
Dayton on Surrogates, 158 ; Williams on Executors, 195, 
paging). 

As was said by the learned surrogate in his opinion, 
"the right to administer the estate is a sufficient interest 
in this State to entitle tiie person in whom it is vested to 
•contest the probate of a will." The administrator in 
California was autliorized by a decree of the proper court 
in that State to take possession of the assets of the de- 
ceased in his county, to convert them into money and to 
distribute the proceeds according to law. That decree 
was granted before any application haO been made to 
prove the will. The assets were of great value and the 
administrator had a personal interest to the extent of his 
fees for services already rendered, and a much more im- 
portant interest as the representative of others, for if there 
was no will, he had exclusive jurisdiction and control of 
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all the personal property of the decedent in the County 
of Fresno, California, for the purpose of administration. 
He represented the beneficiaries, who were the substantial 
owners of the property. Probate of a will, however, 
would deprive him of power to administer and leave the 
validity of all his acts before he heard that there was a 
will open to question. He had an interest to protect and 
the right to become a party to the proceeding, so as to see 
that no paper purporting to be a will of the decedent was 
admitted to probate unless it was genuine and executed by 
a competent person according to law. 

The practice in this State, so far as it has been estab* 
lished, is in accord with these views. Thus, intervention 
has been allowed by a legatee under a prior will, al- 
though he was neither an heir at law nor next of kin of 
the testator (Terhune v. Brookfield, 1 Redf., 220), by the 
executors under a prior will, even when the parties 
beneficially interested had released their interest (Matter 
of Greeley, 15 Abb. Pr., N. S., 393), by a public adminis- 
trator when the decedent left no known next of kin, and 
by the attorney general when he left no known heir at law 
(Goubalt V. Public Administrator, 4 Bradf., 220), and by a 
judgment creditor of a devisee under a will when there 
was a purported codicil which took away the devise 
(Matter of Coryell, 4 App. Div., 429). In Matter of Brown 
(47 Hun, 360) it was held that the receiver of the prop- 
t erty of a judgment debtor could not contt^st the probate 
of the will of the wife of the debtor, although if probate 
should be denied the debtor would come into property 
enough to pay his debts, but Judge Landon, in comment- 
ing on this case in Matter of Coryell, supra, pointedly 
said : " The difference between compelling a debtor to 
acquire property enough to satisfy his creditors, and dis- 
abling the creditor to protect the lien which he has already 
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acquired upon his debtor's property is apparent" We 
think that the order permitting the administrator to inter- 
vene was properly made. 

2. Upon the trial before the surrogate the only ground 
relied upon to defeat probate of the will w as the fact that 
the sole devisee, legatee and executrix named therein had 
died before the testatrix. The surrogate was not asked 
to construe the- will or to pass upon its effect but to 
adjudge that it was not a will. It was not claimed that the 
instrument presented for probate was not a will in form 
or that it was invalid upon its face. The sole claim was 
that upon proof of an extrinsic fact it became apparent 
that the will was not effective to pass property or to ap- 
point an executor, although it was effective as a revocation 
of all former wills. 

The Code provides that "before admitting a will to 
probate the surrogate must inquire particularly into all 
the facts and circumstances, and must be satisfied with 
the genuineness of the will and the validity of its execution" 
(Code Civ. Pro., sec. 2622). The old statute provided 
that the surrogate should be satisfied with the '* genuine- 
ness and valiilUf/ " of the will and the limitation in the 
present statute is significant (L. 1837, chaj). 460, sec. 17). 

The Code further provides that : " If it appears to the 
surrogate that the will was duly executed, and that the 
testator, at the time of executing it, was in all respects 
competent to make a will, and not under restraint, it 
must be admitted to })robate, as a will valid to pass reiil 
property, or ])ersoual property, or both, as the surrogate 
determines, and the ])etition and cit^ition require, and 
must be recorded accordingly " (Code Civ. Pro., sec. 2623). 
All these facts were duly proved and not one of them 
was contested. The surrogate, therefore, had no dis- 
cretion, but was required to admit the will to probate. 
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The next section provides that : " If 21 party (expressly puts 
in issue, before the surrogate, the validity, construction 
or effect of any disposition of personal property contained 
in the will of a resident of the State, executed within 
the State, the surrogate must determine the question, upon 
rendering a decree, unless the decree refuses to admit the 
will to probate, by reason of a failure to prove any of 
the matters specified in the last section " (id., sec. 2624). 
It follows by reasonable implication from this section 
that the surrogate had no power to refuse to admit the 
will to probate unless there was a failure to prove one or 
more of the matters specified in section 2G23. The^tatut^ 
contemplates that unless the will is admitted to probate 
there is no power to construe it. Probate logically pre- 
cedes oonstruction, for otherwise there is no will to con- 
strue. There is no authority to construe the will for the 
purpose of defeating probate, although it may be exam- 
ined to discover its bearing upon questions relating to its 
execution, the capacity of the testator and the like. Were 
the rule otherwise, singular results might follow. If the 
only disposing clause of a will should devise and bequeatli 
all the property of the testator to a trustee for one hun- 
dred years, the suiTogate could not refuse to admit it to 
probate because the gift was void under our stiitutes, al- 
though it would be apparent upon the face of the instru- 
ment. It would be his dutj*^ to admit the will to piobate 
upon due proof of the statutory requirements, and, if asketj 
to construe it, to pass upon the validity of the gift after- 
ward. 

We have a statute which provides that a devise to a 
child shall not lapse even if the devisee dies l)efore the 
testator, provided he leaves a descendant who survives 
the testator, and that such a devise shall vest in the sur- 
viving descendant the same as if the " devisee had sur- 
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vived the testator and had died intestate '' (2 R. S. G6, sec. 
52). Upon the trial of a proceeding to prove a will the 
surrogate could not try the question of fact as to who died 
first, which might arise under this statute even if the 
validity of the only gift in the will depended wholly upon 
it. The same would be true of an issue as to marriage or 
divorce, where the status of marriage determined the effect 
of the only devise or bequest. Such issues are immaterial 
in a proceeding to prove a will and there is nothing in the 
statute, which is the exclusive source of the surrogate's 
authority, to show that the Legislature intended to clothe 
him with power to decide them. We agree with the 
learned Appellate Division that " the true rule of law is 
that when a paper, unrevoked, testamentary in character, 
purporting on its face to devise or bequeath real or per- 
sonal property, executed according to the formalities of 
the statute by a person of proper age and qualifications 
and shown satisfactorily to be of sound mind and not 
under restraint, is presented to a Surrogate's Court for 
probate, such court has no authority upon the question of 
its admission to probate to inquire whether the provisions 
of the paper are ineffectual to pass title because the sole 
beneficiary and executor is dead and the devise or bequest 
has thereby lapsed, or "because the provisions of the in- 
strument are ineffectual to pass title to the peraon named. 
Any other rule would lead to confusion and to the intro- 
duction of false issues in the probate of wills." 

The order appealed from should be affirmed, with costs 
payable out of the estate, and the question certified an- 
swered in the affirmative. 

The decree appealed from should be affirmed, with costs 
payable by the public administrator personally. 

CuLLEN, Ch. J., Gray, Bartlett, Haight and Werner, 
JJ., concur ; O'Brien, J., absent. 

Order affirmed. 
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JOHN McCLURE, as trustee op JULIA P. KIEK- 
LAND, UNDER THE WILL OF CHARLES P. KIRKL AND, 
DECEASED, RESPONDENT, V. ROBERT J. LEAYCRAFT, 
Appellant. 

Court of Appeals, October, 1905. 

§ 1338. 

Covenant against erection of apartment house — Granting or with- 
holding of permanent injunction not absolutely 
zvithin discretion of Supretne Court, 

A covenant in a deed made in 1886 a{;ainst the erection on the 
premises of an apartment house will not be enforced in equity if, 
since that date, conditions not contemplated at the time have so 
changed the character of the property as to render an enforcement 
of the covenant inequitable and oppressive. 

The granting or withholding of a permanent injunction in such a 
case is not absolutely in the discretion of the Supreme Court. If 
the established facts conclusively show that it would be inequitable 
to enforce the covenant then the case is resolved into one of a le- 
gal right to have the injunction denied, leaving the covenantee to 
an action at law to recover his damages, if any, for the breach. 

{Decided October, 1905.) 

Appeal from an order of the Appellate Division of the 
Sapreme Court in the First Judicial Department, revers- 
ing a judgment entered on the decision of the court, after 
a trial at Special Term. 

This action was brought to restrain the defendant from 
erecting an apartment house^upon premises owned by him 
situate on the southwest corner of 145th street and St. 
Nicholas avenue in the City of New York 

Either party owns land nearly adjacent to that of the 
other and on the same block. There is a four-story 
dwelling designed for but one family standing on the land 
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of the plaintiff, while the premises of the ilefeuihiut are 
vacant. Both parties took title from a common source 
and subject to a covenant, made November 9th, 18SG, 
against the erection at any time upon any part of the tract 
to which the lands of the respective parties belong '* of any 
buildings except brick or stone dwelling houses " or " any 
tenement, apartment or community house." On the 8th 
of December, 1886, the covenant was so modified as to 
permit the erection of churches upon the tract and to limit 
the period of restraint to twenty-five years. These cove- 
nants by express agreement ran with the land and the 
instruments cont^iining the same were duly recorded as 
conveyances in the proper office. Shortly l^efore the 
commencement of this action the defendant filed plans to 
erect and had begun the erection upon his premises of a 
six-story modern apartment house, " divided into forty-two 
independent and separate suites of rooms or apartments, 
each suite containing a complete set of- rooms and im- 
provements such as are usually found in a first-class 
private dwelling house." 

In addition to the foregoing facts the trial court found 
as follows : 

''Tenth. That at the time when the conveyances herein- 
before set forth were made and entered into, the real 
property in the vicinity of the property hereinbefore de- 
scribed was occupied exclusively by small private dwell- 
ings, and was classed as a private residential district, and 
such houses were built solely for one family, and occupied 
by one family, and there were no places of business, fiats, 
tenements or apartment houses in the immediate neigh- 
borhood of the property affected by the said covenants. 

" Eleventh. That since the making »f the said covenants 
and within the period of about ten years last past great 
changes have occurred in the neighborhood and in the 



VOLUME XXXT. 161 



McClnre v, I^eaycraft. 



class of buildings erected upon the property in said 
neighborhood, and in the immediate vioinitj of the prem« 
ises owned by the plaintiff and the defendant, and there 
has been erected upon sach property, including fhe three 
comers directly opposite to defendant's premises, large 
apartment houses having a great many apartments therein, 
seTcral on each floor and several stories in height, and 
which are occupied on the ground floor by places of busi- 
ness and used for business purposes ; numerous flats or 
tenement houses have been build on the blodL fronting on 
One Hundred and Forty-fifth street, between St. Nicholas 
and Bradhurst avenues, which is in the vicinity of plain- 
tiff's and defendant's property. 

'' Fourteenth. That the erection upon the said land of 
the said apartment house which the defendant proposes to 
erect thereon will not decrease the fee value of the plain- 
tiff's premises or of the land and dwellings within the 
tract hereinbefore described, but will increase the value 
thereof, and the use of the same as an apartment house 
will not make the neighborhood undesirable nor decrease 
the values of the adjoining property. 

"Fifteenth. That the change which has taken place in 
the character of the neighborhood has made the property, 
including the tract hereinbefore described, especially the 
land owned by the defendant, undesirable for the erection 
of a private dwelling thereon. 

"Sixteenth. That by reason of the change in the 
character of the neighborhood and of the immediate vi- 
cinity of plaintiff's property and defendant's property the 
same has been so altered as to render inexpedient the ob- 
servation of the said covenants, and it would be inequit- 
able to enforce the covenants hereinbefore set forth 
against the defendant, as the enforcement of the same 
would cause him great damage and would not benefit the 
owners of the adjoining property." 
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The complaint was dismissed on the merits, for the 
reason, among others, " that the character and condition 
of the neighborhood have so changed since the m^lriTig of 
the said agreements that it would be inequitable to enforce 
a covenant prohibiting the erection of a stractore such as 
the defendant proposes to erect and eqnitable relief enjoin- 
ing the defendant from erecting the said structure should 
be refused." 

Upon appeal to the Appellate Division the judgment 
of the Special Term was reversed and a new trial ordered. 
The defendant appealed to this court. 

Bertram L. Kraus and Henry B. Weaselman for appel* 
lant. 

David McClure for respondent. 

Vann, J. — ^As the order of reversal is silent as to the 
ground we are required to presume that the judgment of 
the trial court was not reversed upon a question of fact 
and that the facts as found were approved by the Appel- 
late Division (Bomeisler v. Forster, 154 N. T., 229 ; Petrie 
V. Trustees of Hamilton College, 158 N. T., 458, 463 ; Code 
Civ. Pro., sec. 1338). As said facts find ample support in 
the evidence and no exception was taken to any ruling 
relating to evidence, the only question presented for decis- 
ion is whether upon those facts the plaintiff or the defen- 
dant is entitled to judgment (Spence v. Ham, 163 N. Y., 
220, 224 ; National Harrow Co. v. Bement & Sons, 163 
N. T., 505)l 

The covenant in this case differs from the one recently 
under consideration by us, in substance as well as in the 
date when it was made (Kitching v. Brown, 180 N. T., 
414). In that case the covenant was made in 1873 when 
the modem apartment house was unknown and the prom- 
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ise was not to erect any "tenement house" upon tlie 
premises then in question. The coTenant now before us 
was made in 1886 when apartment houses were not un- 
known, and it runs against the erection of an apartment 
house eo nomine. 

Assuming, therefore, that the defendant was about to 
violate the covenant, and question is whether upon the 
facts found and approved by the courts below relating to 
the radical change in the situation of the property affected 
by the covenant, a court of equity was bound to refuse 
equitable relief in the form of an injunction and to leave 
the injured party to recover his damages in an action at 
law. If the granting or withholding of a permanent in- 
junction is within the absolute discretion of the Supreme 
Court, the exercise of that discretion by* the Appellate 
Division in favor of the plaintiff is beyond our power to 
review ; but if the facts found compel the conclusion, as 
matter of law, that an injunction should be refused, as 
inequitable, the order of reversal was wrong and the judg- 
ment rendered by the trial court should be restored. 

While a temporary injunction involves discretion, a 
permanent injunction does not, when the facts conclusively 
show that it would be inequitable and unjust. A court of 
equity will not do an inequitable thing. It is not bound by 
the rigid rules of the common law,^ but is founded to do 
justice, when the courts of law, with their less plastic 
remedies, are unable to afford the exact relief which the 
facts require. Its fundamental principle, as its name im- 
plies, is equity. It withholds its remedies if the result 
would be unjust, but freely grants them to prevent injus- 
tice when the other courts are helpless. It cannot set 
aside a binding contract, but when the effect would be in- 
equitable owing to facts arising after the date of the agree- 
ment and not within the contemplation of the parties at 
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the time it was made, it refuses to enforce the contract 
and remands the party complaining to his remedy at law 
through the recovery of damages. 

These principles were applied by this court in an im- 
portant case which we regard as analogous and controlling 
(Trustees of Ciolumbia College v. Thacher, 87 K. Y., 3ll). 
In that case adjoining landowners in the City of New 
York had entered into reciprocal covenants restricting the 
use of their respective lands to the sole purpose of a private 
residence and expressly including " any kind of manufac- 
tory, trade or business whatsoever." After the lapse of 
nearly twenty years the defendant permitted a building 
upon his land which was bound by the covenant to be 
used for the business of a tailor, a milliner, an insurance 
agent, a dealer in newspapers and a tobacconist. After the 
commencement of an astion by the other landowner to 
restrain such use an elevated railway was built and a 
station located in the street in front of the premises of 
both parties. It was found as a fact that the '' railway and 
station affect the premises injuriously and render them 
less profitable for the purpose of a dwelling house, but do 
not render their use for business purposes indispensable 
to their practicable an profitable use and occupation. The 
said railway and station, however, do not injuriously 
a£Eect all the property fronting on Fiftieth street and in- 
cluded in the said covenant, but only a comparatively 
small part thereof." 

The trial court awarded a permanent injunction and the 
General Term affirmed the judgment, but the Court of 
Appeals reversed and dismissed the complaint on the 
ground that a contingency, not within the contemplation 
of the parties, had frustrated the scheme devised by them 
and rendered the enforcement of the covenant oppressive 
and inequitable. 
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This oonrt obyiously held that an injnnotioiiy under the 
ciroamfltanoes, was not within the absolute discretion of 
the Sjipreme Oonrt, for otherwise^ according to its nnif orm 
rule of action, it would not have reversed the judgment or 
dismissed the complaint The opinion of Jadge Danf orth, 
concurred in by all the members of the court, declared 
that there was a dear breach of the convenant, which, under 
ordinary circumstances, would entitle the plaintiff to an 
injunction, but, he said, "though the contract wab just 
and fair when made, the interference of the court should 
be denied if subsequent events have made performance by 
the defendant so onerous that its enforcement would im- 
pose great hardship upon him and cause little or no 
benefit to the plaintiff (Willard v. Taylor, 8 Wall., 657 ; 
Thompson v. Harcourt, case 66, p. 416, vol. 2, Brown's 
Parliamentary Reports : Davis v. Hone, 2 Sch. & Lef., 340 ; 
Baily v. De Crespigny, L. R, 4 Q. B., 180 ; Clark v. Lock- 
port & Niagara Falls BR, 18 Barb., 360). 

After reviewing the authorities cited, the learned judge 
continued : ** In the case before us the plaintiffis rely upon 
no circumstance of equity, but put their claim to relief 
upon .the covenant and the violation of its conditions by 
the defendant. They have established, by their complaint 
and proof, a clear legal cause of action. If damages have 
been sustained, they must, in any proper action, be al- 
lowed. But, on the other hand, the defendant has exhibit- 
ed such change in the condition of the adjacent property, 
and its character for use, as leaves no ground for equitable 
interference if the discretion ot the court is to be gov- 
erned by the principles 1 have stated, or the cases which 
those principles have controlled. * * * The road was 
authorized by the Legislature, and, by reason of it, there 
has been imposed upon the property a condition of 
things which frustrates the scheme devised by the parties. 
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and depriveB the property of the benefit which might 
otherwise accrue from its obseirance. This new condition 
has already affected, in various ways and degrees, the 
uses of property in its neighborhood, and property values. 
It has made the defendant's property unsuitable for the 
use to which, by the covenant of his grantor, it was ap- 
propriated, and if, in face of its enactment and the con- 
tingencies flowing from it, the covenant can stand 
anywhere, it surely cannot in a court of equity." 

The case was followed in Stokes v. Stokes (155 K. T., 
581, 590j ; Amermon v. Deane (132 N. Y., 355, 359) ; Conger 
V. K Y., W. 8. & B. RR. (120 N. Y., 29, 32) ; Page v. 
Murphy, 46 N. J Eq., 325, 331). (See, also, Jewell v. Lee, 
96 Mass., 145 ; Taylor v. Longstreet, 14 Peters, 170, 174 ; 
Duke of Bedford v. Trustees British Museum, 2 My. k 
K, 552 ; Sayers v. CoUyer, 24 L. E., Ch. Div., 170). 

So long as the Columbia College case stands, the judg: 
ment appealed from cannot, for the same principle con- 
trols both. In each the changed condition was wholly 
owing to the lawful action of third parties, which made 
the allowance of an injunction inequitable and oppressive. 
Indeed, an injunction in the case before us would be more 
oppressive than in the case cited, for it is expressly found, 
and the finding is final here, that the proposed erection 
would actually increase the value of the plaintiff's prem- 
ises, while the enforcement of the covenant, without bene- 
fiting any one, would cause great damage to the defendant. 
It is a reasonable inference from the evidence that the 
rent roll of the defendant's land, with such dwelling houses 
on it as would rent to the best advantage, would not 
exceed S4,500 a year, while an apartment house such as he 
proposes to erect would rent for over $40,000 a year. 

Nineteen of the twenty-five years which bounded the 
life of the covenant in question have passed, and the object 
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of the parties in making it has been defeated by the un- 
expected action of persons not under the control of the 
defendant Under the circumstances now existing, the 
covenant is no longer effective for the purpose in view by 
the parties when they made it, and the enforcement there* 
of cannot restore the neighborhood to its former condition 
by making it desirable for private residences. If the 
building restriction were of substantial value to the dom- 
inant estate, a court of equity might enforce it even if the 
result would be a serious injury to the servient estate, but 
it will not extend its strong arm to harm one party with- 
out helping the other, for that wotdd be unjust. An in- 
junction that bears heavily on the defendant without 
benefiting the plaintiff will always be withheld as oppres- 
sive. No injustice is done, for the damages sustained can 
be recovered in an action at law, and the material change 
of circumstances so affects the interests of the parties as 
to make that remedy just to both. 

We think that both reason and authority require a re- 
versal of the order of the Appellate Division, but exact 
justice calls for a modification of the judgment of the 
Special Term. As that court found that the proposed 
erection would cause no damage to the plaintiff its judg- 
ment might be held a bar to an action at law unless it 
expressly appeared that it was without prejudice to that 
remedy for the recovery of all damages sustained. 

We, therefore, reverse the order appealed from and so 
modify the judgment of the Special Term as to declare 
that it is without prejudice to an action at law, and as thus 
modified we affirm it, without costs in this court or in the 
Appellate Division to either party. 

CuLLEN, Ch. J., Gray, Babtlett and Werneb, JJ., concur ; 
O'Bbien and Haight, JJ., absent 

Order reversed, <tc. 
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Note. — ^The order of roTersal ahonld state the grounds ; 
bat when there is no statement, that the jodgment was 
reversed apon questions of fact, the findings are oon- 
dosim Queen ▼. Weaver, 166 N. Y., 898; EBnekel ▼. 
Sterons, 166 N. Y., 171 ; Dannhanser v. Wallenstein, 169 
N. Y., 199 ; Spellman v. LosBchen, 162 N. Y., 368; Matter 
of Eeefe, 164 N. Y., 362 ; Bnrdick t. Bnrdick, 180 N. Y., 261- 
268 ; Sohntze v. Ooodstein, 180 M. Y., 248*261 ; Toop ▼. 
Smith, 181 N. Y., 283-286. 

See also in this connection section 191, Code of Civil 
Prooednre. Since the amendment of 1896 the scope and 
application of this section has been changed and the Court 
of Appeals has no jurisdiction to review the order for. 
Under the Constitution and Code it has power only to 
review questions of law except in capital cases. Hirsh- 
field V. Fitzgerald, 167 N. Y., 166-176. 



JESSIE M. JONES, otherwise known as JESSIE M. 
BBINSMADE, Bespondent, v. CHABLES L. BBINS- 
MADE, Appellant. 

CoxTBT of Appeals, Decembeb, 1906. 

§ 1769. 

Actum by wife to annual marriage— Alimony and counsel fee 

not allowable. 

In an action brought by a wife against her husband, to annual their 
marriage on the ground that the husband was insane at the time 
of the marriage, the Supreme Court has no power to grant alimony 
pendente lite or counsel fee to the plaintiff. 

(Decided December^ 1905.) 
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Appeal, by oertifioation, from an order of the Appellate 
Diyision of tiie First Deparbnent, affirming an order of the 
Special Term awarding the plainti£F counsel fee and ali- 
monj. 

James CL Bergen for appellant 

WiUiam M. Wherry^ Jr.^ and W. Osgood Morgan for 
respondent 

Guii^N, Oh. J. — ^The question presented by this appeal 
and certified by the court below is : " In an action brought 
by a wife against her husband to annul their marriage on 
the ground that the husband was insane at the time the 
marriage was contracted, has the Supreme Court jurisdic- 
tion and power to grant an application made by the plain- 
tiff — the wife — that the defendant — the husband — ^be com- 
pelled to pay her alimony 2>enc2en(e lite and counsel fee and 
to make an order directing such payments to be made by 
defendant ? " While neither the Bevised Statutes nor the 
present Code authorize in express terms the court to 
award alimony and counsel fee in an action to anntd a mar- 
riage, it has been the settled law imder both systems of 
statutory procedure that the court has such power where 
the action is brought against the wife (North v. North, 1 
Barb. Ch., 241 ; Griffin v. Griffin, 47 N. T., 134 ;.Higgins v. 
Sharp, 164 N. Y., 4). The learned counsel for the appel- 
lant concedes this proposition, but contends that under the 
equally well settled rule preyailing in this State alimony 
and counsel fee will not be granted the wife when she seeks 
to annul the marriage on account of its original invalidity. 
No express statutory authority being given, the power of 
the court to make such an allowance is sustained as inci- 
dental to the statutory jurisdiction to entertain an action 
to annul a marriage (See cases cited above). Therefore, 
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espeoiallj in an action of this character, more than in an 
action for divorce, is the role stated by Judge Bapallo in 
CoUins V. CoUins (71 N. Y., 269) appUcable : "Where the 
facts are such that, on general principles of equity, a 
plaintiff is not entitled to demand alimony, the question 
becomes one of law, reviewable in this court." Though 
the exact point has not been determined by this court, 
the doctrine seems to have been well established in the old 
Court of Chancery that where a wife files a bill against her 
reputed husband to annul a marriage, upon any cause which 
goes to the legality of the marriage originally, the allega- 
tions in her bill will be taken as true against herself, and an 
allowance to her to maintain the suit will be denied (North 
V. North, supra ; Bartlett v. Bartlett, Clarl^'s Ch., 322), and 
since the abolition of the Court of Chancery the great 
weight of authority in the Supreme Court is to the same 
effect (Bloodgood v. Bloodgood, 50 How. Pr., 42 ; Isaacson 
V. Isaacson, 3 N. Y. Law Bulletin, 73 ; In re Michaelson, 
25 N. Y. Daily Register; Meo v. Meo, 22 Abb., N. C, 58 ; 
Herron v. Herron, 28 Misc. Rep., 323). In Griflin v. 
QriflBn (supra) the question was as to the power of the 
court to award alimony and counsel fee in an action 
brought against the wife to annul the marriage, but Judge 
Rapallo, speaking for this court, recognizes the rule to be 
as I have stated, saying : " It is also very properly re- 
stricted to cases where the wife admits the existence of a 
valid marriage and seeks a divorce or separation for sub- 
sequent misconduct of the husband. Where she denies 
the existence of the marriage, she cannot consistently 
claim that the defendant is under any obligation to pro- 
vide her with means to carry on her suit against him." 
In Brinkley v. Brinkley (50 N. Y., 184), though like the 
last case in that the point was not involved, Judge Folger 
makes a similar statement : '' In an action by the wife for 
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divorce or by the hasbaud for a decree that the marriage 
is null, in which the putative wife avers the existence and 
legality of the marriage, though the alleged husband de- 
nies it, the court may, in its discretion, allow to the 
putative wife temporary alimony and money to carry on 
the action from the means of the alleged husband." In 
Higgins V. Sharp ^supra) the question was the same as in 
the Griffin case, and there is nothing to be found in the 
opinion rendered by Judge O'Brien intimating that ali- 
mouv should be allowed a wife seeking to establish the 
invalidity of her marriage. Counsel for the respondent 
cites three cases as sustaining a contrary rule. Allen v. 
Allen (59 How. Pr., 27) was a suit by the wife to annul 
a marriage for the impotency of the husband ; alimony 
and counsel fee were awarded. The case was decided at 
Special Term without opinion and without the citation of 
authority for its support Anonymous (15 Abb. Pr., N. 
S., — ) is not in point. There the husband obtained by 
default a decree against his wife annulling the marriage 
and again married. The first wife had the decree opened 
and was allowed to defend. Thereafter the second wife 
was permitted to intervene in the action apparently on a 
suspicion that the opening of the decree was an artifice by 
the husband to get rid of her. The court allowed the in- 
tervening wife counsel fee. The situation in that case was 
the exact reverse of this. Counsel fees were allowed to a 
woman who sought to sustain the validity of her marriage, 
not to avoid it. Finally we have Gore v. Gore (103 App. 
Div., 74). There alimony and counsel fee were awarded a 
wife seeking to annul a marriage for the impotency of her 
husband. The learned court was of opinion that the mar- 
riage being void under the statute (sec. 4,. art. 1, Domes- 
tic Belations Law) from the time its nullity was declared 
by a court of competent jurisdiction, until that time the 
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plaintiff possessed the same rights and was entitled to the 
same favor as a wife bj a marriage conoededly valid in 
an action brought against her husband for his subsequent 
misconduct. In support of this position the respondent 
cites the section of the Domestic Belations Law referred 
to. But a comparison of that section with section 4, 2 
Bevised Statutes, 138, will show that the later statute, so 
far as it relates to the question before us, is but a re-enact- 
ment of the earlier statute, the words not being changed^ 
but being transposed in the order in wliich they are found. 
There is, therefore, no change in legislation which justifies 
any change iu the rule that has hitherto obtained. 

Conceding that the marriage of a lunatic is voidable, 
not void, and that it becomes void only upon a decree an- 
nulling the marriage, does it follow that while electing to 
have her marriage dedared void a pkintiff can insist that 
she is entitled to all the rights of a wife under a valid 
marriage until the time the decree is rendered? I think 
the learned court in the Gore case failed to appreciate that 
the status of the parties established by the decree ot nulity 
necessarily relates back to the time of the contract ot mar- 
riage. This is the rule applicable to other contracts sought 
to be rescinded for fraud or other infirmities; he who* 
elects to rescind a contract can claim nothing under it. As 
to the effect of a decree ot nullity it is said by Mr. Bishop 
(1 Marriage and Divorce, sea 118) : " The doctrine may 
have a limit under the operation of the statute, but it 
appears to be universal under the unwritten law, that^ when 
a voidable marriage has been set aside by a decree of 
nullity, the parties are regarded as having never been mar- 
ried. For example, the children, before legitimate, be* 
come by force of the decree illegitimate, and the late hus- 
band is treated with having never acquired any right to the 
property of the wife, though the claims of third persons 
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are to some extent respected." The same is true of the 
property rights of the wife. This role, so far as it afleots 
the issue of the marriage, has to some extent been modified 
by our statata The child of a marriage annulled on the 
ground of the lunacy of one of its parents is regarded as 
the legitimate child of the parent who was of sound mind 
(Code Oiv. Pro., sec 1769). Such being the effect of a 
decree annulling a marriage, even though the marriage is 
only voidable, it seems both unjust and inconsistent that 
a wife should be allowed alimony and counsel fee out of 
her husband's estate to establish the invalidity of her mar- 
riage, on the theory that by virtue of the marriage relation 
the husband is bound to provide for her, when, if she is 
successful in that suit, her status will be the same as if she 
had never married him. 

The orders of the Appellate Division and the Special 
Term should be reversed and the motion denied, but with* 
out costs in any court. 

OfiAT, J. — ^I agree with the chief judge that this appeal 
should be sustained. In the absence of any provision of 
our' statutes, which authorizes an award of alimony and of 
counsel fee, when the action is brought to annul the mar* 
riage between the parties, and conceding to the court the 
authority to make such, as beibg incidental to its jurisdic- 
tion to entertain the action, it seems to me very clear that 
the power cannot, with any legal propriety, be exercised 
in such a case as this. 

I am for asserting the rule that, where the wife, as here, 
declares her marriage to have been null and, for that cause, 
seeks to have the marriage contract adjudged to have 
been void, she has no more an equitable ground than she 
has a legal reason, for demanding that the defendant's 
estate be charged with her support When she is in the 
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position of asserting the validity of her marriage and is 
defending its validity, she may consistently invoke the 
power of the court to compel a provision for her mainte- 
nance and defense, until the action has determined the 
relations of the parties, and, while 1 did not take part in 
the decision of Higgins v. Sharp, 1 recognize it as authority 
upon this proposition and no further. 

O'Brien, Babtlett, Haioct, Vann and Werneb, JJ., 
concur, and Grat, J., in memorandum. 

Ordered accordingly. 

Note. — When the wife brings the action to annul the 
marriage contract the rule is not to allow any aUmony or 
counsel fees. Isaacsohn v. Isaacsohn, 3 Law Bull., 79; 
Bloodgood V. Bloodgood, 69 How. Praa, 42 ; Meo v. Meo, 
15 Civ. Pro., 308. 

But the rule is otherwise when the husband is plaintifl. 
O'Dea V. O'Dea, 31 Hun, 441 ; Griffin v. Griffin, 47 N. ¥., 
134 ; Lee v. Lee, 4 Civ. Pro., 321. 

In an action for divorce the rule and practice id different, 
and alimony pendente lite is granted almost as a matter 
of course, even where the counter chai^ is brought 
against the wife, but which she denies on oath. Hallock 
V. Hallock, 4 How., 160 ; Williams v. WiUiams, 2 Barb., Ch. 
628 ; Leslie v. Leslie, 6 Abb. N. S., 193 ; Bucki v. Bucki, 
24 N. T. Supp., 874. 

But where the probability of the wife succeeding is 
doubtful, alimony and counsel fees will not be ordered. 
Desbrough v. Desbrough, 29 Hun, 592. 

Nor where the plainti£f is destitute of means. Maxwell 
V. Maxwell, 28 Hun, 566 ; Collins v. Collins, 80 N. T., 1. 
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Amotjnt of alimony pendente ltts is smaller before than 
after judgment. Leslie y. Leslie, 6 Abb. N. S., 193 ; Sim- 
mons V. Simmons, 2 Bob., 712 ; Lawrence v. Lawrence, 3 
Paige, 267. 

Husband's circumstances must be considered. Hallock 
T. Hallock, 4 How., 160 ; Sinn v. Sinn, 3 Misc., 598. 

But only money to be paid can be ordered. Siijunons 
y. Simmons, 2 Bob., 712. 



JOHN H. CONLEN, Plaintifp, v. BOSANNA BIZEB 
ET AL., Defendants, impleaded with BOSE DALT et 
AL., Bespondents. (OTTO OEBDAU, Pubohaseb, Ap- 
pellant.) 

Supreme Coubt, Appellate Division, Fibst 
Depabtment, Decembeb, 1906. 

§ 1678. 

Judicial saU'^Purchaser relieved because of failure to give notice 

of restrictions-'Order refusing leave to renew motion 

on additional papers appealable* 

Section 1678 of the Code of Civil Procednre provides that on jndicial 
sales of real estate, if the property or any part is to be sold sub- 
ject to a right of dower, charge or lien, that fact most be declared 
at the time of the sale. 

This provision of law applies to tiich a restrictive covenant which is 
in the nature of a charge or lien npon the premises. 

A motion for reargoment of a motion founded upon additional 
papers is appealable, otherwise injustice would be done. 

{Decided December, 1905 . ) 
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Conlen v. Rizer et al. 

Appeal by the purchaser of premises No. 320 West sev- 
entj-first street at a judicial sale in partition action from an 
order denying his motion to be reUeved from his purchase 
and to have the money paid the referee refunded and to 
be reimbursed for the expenses of examining the title and 
from an order denying his motion for leave to renew the 
motion on additional papers. 

F. B. MinrcUh for appellant 

Francis 8. McOrcUh for plaintiff-respondent 

Louis W. Dinkehpiel for defendants-respondents, Walsh, 
Daly and Madigan. 

liAUGHLm, J. — The motion was made upon the ground 
that the premises were subject to certain restrictive cov- 
enants not specified in the terms of sale and not made 
known to the purchaser. The lot is one of many together 
forming the Jacob Haisen tract so-called. In the year 1873 
the executors of Jacob Haisen duly conveyed the entire 
tract subject to restrictive covenants which are made the 
basis of the motion, and are as follows : 

" The party of the second part for herself, her heirs and 
assigns doth hereby covenant to and with the parties of 
the first part, their successors and assigns and with the 
owners for the time being of the adjacent lots jointly and 
severally, that neither party of the second part, nor her 
heirs or assigns, shall at aiqr time hereafter erect any 
building within forty feet of the front of said premises 
except of brick or stone, with roofs of slate or metal, and 
will not erect or permit upon any part of said premises 
any stable of any kind, coal yard, slaughter house, meat 
shop, tallow chandlery, steam engine, smith shop, forge, 
furnace, brass foundry, nail or other iron factory or any 
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manofactorj of glass, gunpowder, starohi glue, yamish, 
vitriol, ink, petroleum or turpentine, or any coopers, 
carpenters or cabinet-maker's shop, or any establishment 
for tanning, dressing, preparing or keeping skins, hides 
or leather, or any brewery, distillery, sugar refinery or 
bakery, or drinking or lager beer establishment, circus, 
menagerie or public show or exhibition of animals, rail- 
road depot, railroad stable, car engine or tenement house, 
or any other trade, manufactory, business or calling which 
may be in anywise dangerous, noxious or offensive to the 
neighboring inhabitants, and that no building shall be 
erected upon the said lands or any part of them which shall 
contain any alley or entrance running through for ingress 
or egress to rear buildings. And it is declared that this 
covenant is a lien and runs with said lands and binds the 
persons seized thereof for the time being/* 

The appellant showed by his own affidavit that before 
bidding he caused inquiry to be made as to the terms of 
sale and the nature of the lease and party wall agreement 
subject to which the premises were to be sold, and that he 
was not aware of these restrictive covenants until informed 
by counsel, whom he had employed to examine the title 
after he purchased the property. The only attempted 
contradiction of these facts was by affidavit showing that 
the purchaser had been a tenant of the premises for many 
years, which is perfectly consistent with his lack of knowl^ 
edge as to the legal title. The appellant further showed 
by his own affidavit that he would not have made the bid 
on which the property was struck off to him had he known 
of these restrictive covenants and by the affidavits of ex- 
perts tliat the restrictive covenants materially depreciated 
the ioarket value of the premises. On the other hand, as 
might be expected, affidavits of experts were presented 
fiivinff ilv as their opinion that the restrictive covenants 
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increased the market value, owing to the fact that the 
surrounding lots were subject to like restrictions. 

The respondents cite Eitching v. Brown (180 N. T., 
414), which construed this restrictive covenant as author- 
ity for their contention that these restrictive covenants do 
not constitute an incumbrance. That was a suit in equity 
to restrain the erection of a modern apartment house. It 
was held that this was not a breach of the covenant The 
decision is of little value as an authority when the ques- 
tion, as here, arises on the marketability of the title. The 
case of Biggs v. Pursell (66 N. Y., 193) is relied upon by 
the respondents as authority for the proposition that such 
restrictive covenants common to a large tract in a resi- 
dential section and made for the benefit of all are presum- 
ably beneficial, and that it will not be inferred from the 
covenant alone that the market value of the premises is de- 
preciated thereby, but that the burden is on the purchaser 
who asks to be relieved to show the fact by satisfactory 
evidence. That was an action to foreclose a mortgage on a 
leasehold interest, and the first foreclosure sale took place 
before the present Code. There does not appear to have 
then been any statutory provision requiring that the terms 
of sale in such an action should specify the incumbrance 
subject to which the sale was made. Section 1678 of the 
Code of Civil Procedure provides that on judicial sale of 
real estate, " if the property, or any part thereof, is to be 
sold subject to a right of dower, charge or lien, that fact 
must be declared at the time of sale." This provision of 
law applies to such a restrictive covenant, which is in the 
nature of a charge or lien upon the premises (Kingsland 
V. FuUer, 31 App. Div., 314, reversed on another point, 157 
N. Y., 607 ; see also Bay v. Adams, 44 App. Div., 173 ; 
Scripture v. Morris, 38 App. Div., 377, affd, 159 N. Y., 
534 ; Matter of Brennan, 21 App. Div., 236). It is doubt- 
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ful, therefore, whether at present the Biggs case is author- 
ity for the proposition that where premises are sold at a 
judicial sale and it appears that there was an incumbrance 
in the nature of restrictive covenants, such as these, upon 
the premises not specified, the burden is on the purchaser 
on the application to be relieved from the purchase of 
showing not only the existence and nature of the incum- 
brance, but that it depreciates the market value of the 
premises. But that question is not directly involved on 
this appeal, and need not be decided, for the reason that 
the affidavits presented on behalf of the purchaser fairly 
bring the case within the doctrine of the second appeal in 
Biggs V. Pursell (74 N.' Y., 370), where the decision on the 
first appeal was explained and limited and where the pur- 
chaser was relieved. It appears to us that it requires 
little, if any, evidence dehors the record to phow that such 
restrictive covenants may materially affect the freedom of 
use and market value of the premises, but if such evidence 
be required it has been presented, and, therefore, the pur- 
chaser should have been relieved 

It is contended on the part of the respondents that the 
order denying the motion for leave to renew the motion 
upon new affidavits was not appealable. A motion for the 
reargument of a motion, which would be necessarily con- 
fined to the original moving papers, of course, is not ap- 
pealable (Tucker v. Dudley, IW App. Div., 101) ; but it is 
manifest that injustice may be done if the decision of the 
Special Term in denying the leave of the court to permit 
the renewal of a motion upon additional papers could 
never be reviewed, and there is abundance of authority 
that such orders are appealable (Sletsky v. Third Ave. 
BB., 4A App. Div., 632 ; Matter of Bieber, 44 App. Div., 
148 ; Veeder v. Baker, 83 N. T., 156, 163 ; Biggs v. Pursell, 
supra). 
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The original moviiig papers showed the material facts 
with respect to the defect in the title and the lack of 
knowledge on the part of the purchaser in iwAVing the bid, 
and the farther fact that the premises with'the respective 
covenants were less valuable than without. The additional 
affidavits upon which the motion for leave to renew was 
made amplified the original affidavits and set forth more 
fully the knowledge of the experts whose opinions were 
given concerning the depreciation in market value of the 
property caused by the restrictive covenants. 

If follows, therefore, that both orders should be reversed 
with a single allowance of $10 costs and disbursements 
and the motion granted, with $10 costs. 

All concur. 



NATHAN a BEARDSLEE and FRANK P. McDEB- 
MOTT, Receivebs, Respondents, v. GEORGE S. 
INGRAHAM and WILLIAM R COMPTON, Mab- 
SHALL, Appellants. 

CiouBT OF Appsaub, Januabt, 1906. 

§649. 

Preliminary injunction vacated— Action to restrain United 

States marshal from selling property under attachment 

— Policy of non-interference zvith court first 

acquiring jurisdiction. 

It is a general rule that proceedings instituted in one court of com- 
petent jurisdiction may not be interfered with by another court, 
and that questions as to the regularity and validity of proceedings 
in the court first acquiring jurisdiction of the subject-matter 
should be left to the determination of that court. 

The filing of an attachment issued by a Federal court in the office 
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of the clerk of the court (thongh not in the office of the clerk of the 
connty where the real estate in controversy was situated J, gives to 
that court such constructive possession of and jurisdiction over the 
lands as to require that any question, raised in an action sub- 
sequently commenced, shotild be left to its determination. A 
receiver, therefore, subsequently appointed by a State court of the 
property, cannot restrain the Federal marshal from proceeding 
with a sale on the ground that it would cast a cloud upon the re- 
ceiver's title; inasmuch as it would, in effect, draw to the State 
court the determination of a question which should be left to the 
court having first acquired jurisdiction of the subject-matter. 

Judicial relief to restrain threatened proceedings, upon the ground 
that they would cast a cloud on the plaintiff's title, will not be 
granted if the records in the proceedings complained of show, 
upon their face, that they were invalid. 

(Decided January, 1906.) 

Appeal, by permission, from an order of the Appellate 
Division of the Supreme Court in the First Department, 
entered on July 7, 1905, affirming an order of the Special 
Term continuing a preliminary injunction. 

The material facts alleged in the complaint upon which 
the injunction was granted are as follows : On September 
29, 1902, in a suit in the Court of Chancery in the State of 
New Jersey, a decree was made adjudging the National 
Salt Company, a corporation organized under the laws of 
that State, to be insolvent, and appointing Nathan S. 
Beardslee and Frank P. MoDermott (the plaintiff in the 
present action) permanent receivers to take possession of 
all lands and other property belonging to said corporation 
and to wind up its affairs. On October 1, 1902, in an ac- 
tion in the Supreme Court of the State of New York, the 
same persons wQre appointed receivers of all the property 
and assets of the National Salt Company in the State of 
New York, this appointment being made in support of 
and ancillary to the appointment of said receivers by the 
Court of Chancery in New Jersey. The receivers there- 
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after duly qualified and took poeeeflsion of all the real and 
personal property belonging to the corporation in the 
State of New YorL On March 14^ 1904, an order was 
made in the New York action in which the receivers were 
appointed authorizing and directing them to sell at 
public aoclion on May 25, 1904, the properties of the 
National Salt Company, including the property in contro- 
versy in the present action. Such properties were sold in 
accordance with the terms of the order to one Edward L. 
Fuller, and on July 27, 1904, an order confirming the sale 
was made and entered in the action in which the receivers 
were appointed. The sale has not yet been perfected, 
however, and the title to the pfoperty stiU remains in the^ 
receivers. 

Prior to any of these proceedings, either in the Court of 
Chancery of New Jersey or the New York Supreme Court, 
Geo^e S. Ingraham, one of the defendants in the present 
suit, brought an action in the New York Supreme Court 
against the National Salt Company to recover $12,495. 
This suit was subsequently removed to the Circuit Court 
of the United States for the Eastern District of New York. 
On November 6, 1901, a warrant of attachment was issued 
in said action out of the Circuit Court of the United States 
for the Eastern District of New York, which warrant was, 
on November 14, 1901, filed in the office of the clerk of the 
Circuit Court of the United States for the Western District 
of New York, in the City of Buffalo ; and an amended notice 
of the attachment was filed in the same office on December 
2, 1901. No notice of this attachment has been filed in the 
office of the clerk of the County of Wyoming, in which is 
situated the property sought to be affected by the attach- 
ment. On August 9, 1904, Oeorge S. Ingraham obtained a 
judgment in his action against the National Salt Company 
in the Circuit Court of the United States for the Eastern 
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District of New York ; an appeal from such judgment is 
now pending in the United States Circuit Court of Appeals 
for the Second Circuit. William B. Compton, the United 
States Marshal for the Western District of New York, as- 
suming to act under the said warrant of attachment (and 
presumably under the execution issued thereunder), 
advertised for sale at paUio auction on April 4, 1906, at 
the court house in the Village of Warsaw, in the Oounty 
of Wyoming, all the right, title and interest which the 
National Salt Company had on December 2, 1901, in and 
to said real estate situated in said county. 

The complaint further alleges that no valid Uen has 
been acquired under the attachment by reason of the 
failure to file a notice of the same in the office of the clerk 
of the County of Wyoming under section 649 of the Code 
of Civil Procedure, which Code had been adopted by the 
United States Circuit Court for the Eastern District of 
New York as the law under which attachments issued out 
of said court should be governed. It avers that no valid 
levy has been made under the warrant of attachment ; that 
the threatened sale of the property by the marshal is 
illegal and unauthorized, and, if allowed to be made, will 
throw a cloud upon the title of the receivers and involve 
them in expensive and protracted litigation with their pur- 
chasers, and that they have no adequate remedy at law in 
the premises. A preliminary injunction was, therefore, 
prayed for, forbidding Mr. Ingraham or the marshal from 
selling or attempting to sell the premises, and from inter- 
fering in any way with the property, together with a tem- 
porary injunction during the pendency of the action. This 
was the sole prayer for relief. 

It also appeared by affidavit that the receivers were au- 
thorized by order of the State Supreme Court to apply 
upon the purchase of the properties sold by them to Ftil- 
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ler a claim of $283,504.60 on his behalf against the Na- 
tional Salt Company, in part payment^ and wer» directed 
by said order to deliyer poaaeesion of the said properties 
forthwith to the said Poller, the title, howeirer, to remain 
in the receivers nntil he had made payment of the balance 
of the purchase price; and that the reoeiYers have accord- 
ingly delivered to Fnller the possession of the properties. 
A preliminary injunction was granted in accordance with 
the prayer of the complaint^ and was continued at Special 
Term, and the order continuing the same was affirmed at 
the Appellate Division by a divided court The questions 
certified by the Appellate Division are as follows : L Has 
the Supreme Court of the State of New York jurisdiction 
to enjoin a United States marshal from proceeding to a sale 
on execution ? 2. When an attachment is filed by a plain- 
tifif in the clerk's office of the Federal Court against certain 
real estate belonging to a defendant corporation, does the 
later appointment, by the New York Supreme Court, of 
receiyers of such defendant corporation authorize said 
Supreme Court to enjoin the plaintiff in the Federal action 
from proceeding in the Federal Court to there enforce the 
attachment, and authorize said Supreme Court to draw to 
itself the determination of the validity of the procedure in 
the Federal Court ? 

George 8. Ingraham for appellants. 

Edmonds Putney for respondents. 

WiLLARD Babtlett, J. — An injunction against a United 
States marshal, forbidding him from selling under an ex- 
ecution issued out of the Circuit Court of the United States, 
is in effect an injunction against the Federal tribunal itself 
(Central Nat. Bank v. Stevens, 169 U. S., 432, 463, and 
cases there cited). In that case a part of the decree of the 
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State court nnder review sought to restrain the com- 
plainants in a suit in the United States Circuit Court from 
proceeding under the final decree of sale in the United 
States Circuit Court and from enforcing the other remedies 
adjudged to them by that decree. The granting qf this 
injunction was condemned as erroneous by the Supreme 
Court of the United States. " The injunction," said Jus- 
tice Shiras, who wrote the opinion of the court, " was a 
plain interference with the proceedings in another court 
which had full and complete jurisdiction over the parties 
to the subject-matter of the suit, and which jurisdiction had 
attached long before the suit in the Supreme Court (of the 
State) had begun." State courts are expressly declared 
to be destitute of all power to restrain either the process 
or proceedings in the national courts. The general rule 
that there is no authority in the State courts to enjoin 
proceedings in the courts of the United States is laid down 
as distinctly as a judicial proposition can be declared, and 
the correctness of the conclusion finds ample authority in 
the authorities cited (see Peck v. Jenness, 7 How., U. S., 612, 
624 ; Riggs v. Johnson County, 6 Wall., 166 ; 2 Story's 
Equity Jur., sec. 900 ; Moran v. Sturges, 154 U. S., 256). 
In the case last cited, which was a reversal of Matter of 
Schuyler Steam Tow Boat Co., 136 N. Y., 169), the question 
was whether it was within the power of a State court to re- 
strain the libelants in a District Court of the United States 
from prosecuting their libels, and the chief justice declared 
the general rule to be *' that State courts cannot enjoin 
proceedings in the courts of the United States," and 
reviewed a large number of authorities sustaining that 
doctrine. 

Furthermore, it is '' a rule of general application that 
where property is in the actual possession of one court 
of competent jurisdiction, such possession cannot be dis* 
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torbed by process oat of another court '* (Moran v. Stnrges, 
sapra, on p. 274). This proposition is stated by Chief 
Justice Poller to have been repeatedly aflbmed by the 
Supreme Court of the United States, and was perhaps most 
clearly and explicitly enunciated by Mr. Justice Matthews 
in Covell y. Heyman (111 U. S.,176) in explaining the ques- 
tions decided in Freeman y. Howe (24 How., U. S., 450). 
Bjb language is as follows : " The point of the decision 
in Freeman v. Howe (supra) is that when property is 
taken and held under process, mesne or final, of a court of 
the United States, it is in the custody of the law, and 
within .the exdusive jurisdiction of the court from which 
the process has issued, for the purposes of the writ; that 
the possession of the officer cannot be disturbed by process 
from any State court, because to disturb that possession 
would be to invade the jurisdiction of the court by whose 
command it is held, and to violate the law which that juris- 
diction is appointed to administer ; that any person, not 
a party to the suit or judgment, whose properiy has been 
wrongfully, but under color of process, taken and withheld, 
may prosecute by ancillary proceedings in the court 
whence the process issued, his remedy for restitution of 
the property or its proceeds while remaining in the con- 
trol of that court ; but that all other remedies to which 
he may be entitled against officers or parties, not involv- 
ing the withdrawal of the property or its proceeds from 
the custody of the officer and the jurisdiction of the court, 
he may pursue in any tribunal. State or Federal, having 
jurisdiction over the parties and the subject-matter. And 
vice verm, the same principal protects the possession of 
property while thus held, by process issuing from State 
courts, against any disturbance under process of the 
courts of the United States; excepting, of course, 
those cases wherein the latter exercise jurisdiction 
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for the purpose of enforcing the snpremacj of the 
Constitution and Laws of the United States." 

The attachment which Mr. Ligraham sued out in the 
Circuit Court of the United States antedated anj proceed- 
ings in the suit in the Supreme Court of this State which 
resulted in the appointment of the receivers. Assuming 
that there was a sufficient and legal levy of this attach- 
ment by filing it in the office of the clerk of the United 
States Circuit Court for the Western District of New 
York, such levy was effective to give to the Federal 
tribunal exclusive jurisdiction of the property, which 
could not be disturbed by the State courts, if a levy of an 
attachment upon real estate brings the property to which 
it relates constructively into the custody of the tribunal 
out of which the warrant is issued. The proposition of 
law which appears to have led the courts below to sustain 
the injunction under review, is that the levy of an attach- 
ment upon real estate gives to the court from which the 
process issues neither actual nor constructive possession 
of the property ; and hence that the court has not ac- 
quired such custody of the property, by virtue of the 
attachment, as to prevent its lawful seizure by the re- 
ceivers of another court. This doctrine finds support in 
a decision rendered in 1896 by a district judge of the 
United States sitting alone in the Circuit Oourt for the 
Southern District of California {In re Hall & Stillson Co., 
73 Fed. Eepr., 527). It was adopted in order to uphold 
the title of receivers appointed by a Federal tribunal as 
against the claim under a levy of attachment issued out of 
a State court. The learned judge conceded that so far as 
personal property was concerned, taken by the sheriff 
under the levy of the attachment, his title was superior 
to that of the receiver, but he held that the same rule did 
not apply to real estate, inasmuch as the attachment gave 
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only a lien npon the lands, wiUiont any apparent right to 
possession. 

I can see no logical reason for mating an attachment 
nnder snch circumstances e£EectiYe to onst the jurisdiction 
of another conrt in the case of personal property, but 
ineffective to onst snch jurisdiction in the case of real 
property. The purpose of the lav is the same in both 
cases — ^to secure an appropriation of the attached prop* 
erty to the satisfaction of the plaintiff's daun in the event 
that he recovers judgment. I cannot find in the law of 
attachment anywhere any indication of an intent to make 
this remedy available to a plaintiff in case of personal 
property, so as to prevent its seizure by subsequent pro- 
ceedings in another court, and to refuse the remedy in the 
case of real estate. No such intent can be reasonably in- 
ferred from the fact that the officer executing the process 
is not required or permitted to take actual possession of 
the land. By procuring the notice of attachment to be 
filed in the prescribed office the plaintiff has done what 
the law requires to entitle him to have the land applied to 
the satisfaction of the judgment, if he subsequentiy ol>tains 
a judgment He accomplishes no more than this with 
reference to personal properly, by the actual seizure of 
personal property under the levy of an attachment 
thereon ; and it seems to me that, so far as any question 
of jurisdiction is concerned, the real estate, upon which 
an attachment has been levied, issued out of a Federal 
court, should be deemed to be constructively in the 
custody of that court for the purposes of the rule laid 
down by the Supreme Court of the United SLites in Cen- 
tral National Bank v. Stevens, Moran v. Sturges, and the 
other cases which have been cited. 

In addition to Matter of HaD & Stillson Co. (supia) the 
courts below seem to have relied largely on Wiswall v. 
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Sampson (14 How., U. S., 32). In that case there was an 
attempt by the plaintiJOT in ejectment to obtain possession 
of land under judgments of the Circuit Court of the 
United States entered in 1840. There were levies by 
execution on these judgments in February and April, 1845, 
a sale under execution and a deed executed to the pur- 
chaser in August* 1845. The defence was based on a deed 
given on a sale of the land in 1847 by a receiver of the 
Alabama Court of Chancery, who had been in possession 
of the property since June 27, 1845, by virtue of a decree 
rendered in April, 1845, in a suit begun in 1843. While 
the judgments under which the plaintiff claimed were prior 
to the institution of the chancery suit in 1843, the levy 
under them was subsequent to the filing of the bill in the 
chancery suit, but prior to the appointment of the receiver. 
The Supreme Court of the United States held that the 
plaintiff in ejectment had obtained no title inasmuch as at 
the time of the sale under the executions the Alabama 
Court of Chancery was in possession of the premises by 
its receiver. The view of the court seems to have been 
that the appointment of the receiver related back to the 
time of the filing of the bill in the chancery suit, which 
was prior to the levy of the executions under the plaintiff's 
judgments. While this case seems to support to some 
exteirt the position of the respondent, the case at bar is 
distinguishable from it in one respect which seems to me 
essential. Here there was no filing of any bill in the suit 
in which the receivers were appointed by the State court 
before the levy of the attachment in the suit of Air. Ingra- 
ham in the United States Circuit Court — the action was 
not begun until long after the attachment had issued out 
of the Federal court. If in Wiswal v. Sampson it had ap- 
peared that the levy of the judgments obtained in the 
Federal court had been prior to the filing of the bill under 
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which the receiver was appointed by the State court, it 
seems to me that it would hardly have been held that such 
levy was interrupted by the filing of the bill and the 
appointment of the receiver. 

The basis of the decision in Wiswall v. Sampson seems 
to have been that in a suit of such a nature as that in 
which the receiver was appointed by the Alabama Court 
of Chancery (a suit to set aside conveyances of land as 
fraudulent) yumdic^ton aitachtd at the time of the filing of 
the bill^ and hence remained paramount in the State court 
until decree. The doctrine involved was the same as that 
asserted in Farmers' Loan, &c, Co. v. Lake St RR. (177 
U. S., 51), where it was held that the filing of the bill in a 
mortgage foreclosure suit in the Circuit Court of the 
United States disabled an Illinois State court from proceed- 
ing with a suit instituted therein to prevent the foreclosure 
of the mortgage in which suit the summons was served be- 
fore the writ of subpoena in the Federal court, although 
not until after the bill therein had been filed. ^* As between 
the immediate parties," said the court, '' in a proceeding 
in rem, jurisdiction must be regarded as attaching when 
the bill is filed and process has issued, and where, as was 
the case here, the process is subsequently duly served* in 
accordance with the rules of practice of the court." 
Referring to the rule that the possession of the res vests 
the court which has first acquired jurisdiction with the 
power to hear and determine all controversies relating 
thereto, and for the time being disables other courts of 
co-ordinate jurisdiction from exercising like powers, Mr. 
Justice Shiras observed : " Nor is this rule restricted in 
its application to cases where property has been actually 
seized under judicial process before a second suit is insti- 
tuted in another court, but it often applies as well where 
suits are brought to enforce liens against specific property. 
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to marshal assets, administer trosts or liquidate insolvent 
estates, and in snits of a similar nature where in the 
progress of the litigation the courts may be compelled to 
assume the possession and control of the property affected/' 

If the Tiew which has been taken of the scope and effect 
of the dedBion in Wiswall v. Sampson be correct, that case 
is not an authority in favor of the respondents. It may 
be noted that this court, in Chautauqua County Bank v. 
Bisley (19 N. Y., 369, 376, 377), refused to follow it if con- 
strued as denying the validity of a title acquired by sale 
under a judgment which was a legal lien upon the land 
sold prior and paramount to the title or possession of a 
receiver. In the opinion of the learned Appellate Division 
it is said that the doctrine of the Chatauqua County Bank 
case in this respect was repudiated in Walling v. Miller 
(108 N. Y., 173), but I can find no reference in the opinion 
therein to the former case. Although in Walling v. Miller 
this court did hold that a sale of property made under an 
execution, without leave of the court, while the property was 
in the possession of a receiver, was illegal and void not- 
withstanding that the execution had been levied before 
the appointment of the receiver, the question presented 
here, whether proceedings under an execution relating 
back to an attachment levied before the appointment of 
receivers can be restrained by an equity suit subsequently 
instituted in another tribunal, was not involved or decided. 

An application was made by Mr. Ingraham in this 
litigation for an order staying the receivers to the 
Circuit Court of the United States in Brooklyn. Judge 
Thomas felt constrained to deny the application in view 
of the decision of a brother judge of like jurisdiction in 
Matter of Hall & Stillson Co. (supra), but he pointed out 
in the following clear and comprehensive language the re- 
sults which would flow from a final adoption of the doc- 
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trine of that decision : ^' The consequence of the holding, 
as applied to the case at bar, is, that a State court may, in 
a suit later begun, appoint receivers of the land previously 
attached in an action in the Federal court, draw to itself 
the power to stay the enforcement of prior processes of the 
Federal court, and decree their validity or invalidity, or 
postpone the satisfaction of the decree by virtue of such 
attachment, to await the disposition of the property for the 
purposes for which it was seized by the State court 
Hence, all levies on land by attachment or execution be- 
come subjected to the after-acquired jurisdiction of another 
tribunal. The Federal court in the action at bar appointed 
and appropriated the land to the payment of such judg- 
ment for money damages as it should direct to be entered. 
The State court has intervened and stayed such payment 
until it shall have determined the validity of tlie attach- 
ment and the levy thereunder, whereupon, according to 
the receivers' contention, it may distribute the property of 
the judgment debtor to whomsoever it finds entitled to the 
same. If the State court has this power, the Federal 
court is deprived not only of the control of its processes 
but also of power to determine whether they are valid and 
may be enforced. Thus, the court of one sovereignty is 
compelled to yield its powers to the commands of a foreign 
tribunal, taking later cognizance of the property that has 
been subjected to the exercise of the powers of this court." 
I do not think that we should sanction any rule which 
will result in such consequences unless compelled to do so 
by authority If I am right in the foregoing discussion, 
it is for the Circuit Court of the United States and not for 
the Supreme Court of New York to determine whether the 
levy of the attachment sued out by Mr. Ingraham is valid 
or not. ** It is a doctrine of law, too long established to 
require a citation of authorities, that, where a court has 
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joriBdiotion, it has a right to decide every question which 
ocoors in the cause, and whether its decision be correct or 
otherwise, its judgment, till reversed, is regarded as bind- 
ing in every other court ; and that, where the jurisdiction 
of a court, and the right of a plaintiff to prosecute his suit 
in it, have once attached, that right cannot be arrested or 
taken away by proceedings in another court " (Peck v. Jen- 
ness, 7 How., U. S., 612). 

The respondents insist that the warrant of attachment 
did not suffice to create any lien against the property 
sought to be sold by the marshal, because it was never 
filed in the office of the Clerk of Wyoming County in which 
such lands are situated. This proposition, if correct, does 
not help them to sustain thair injunction. The gist of 
their cause of action is the apprehension that a sale under 
an execution relating back to the attachment will throw a 
cloud upon their title, but in order to maintain an action 
to remove an alleged cloud upon title, it must appear that 
the proceedings attacked are not void upon their face 
and that their nullity would not be manifest upon the 
proof which a claimant under such proceedings would be 
compelled to make in support of his claim (Clark v. 
Davenport, 95 N. Y., 477). The same principles obtain 
in a suit to prevent a threatened cloud upon title. Here, 
however, the conditions essential to the maintenance of 
such a suit do not exist. If Mr. Ingraham's attachment 
was not effectively levied, that fact would necessarily 
appear in proof upon any attempt to establish the exist- 
ence •f a lien by virtue of the issue and levy of the warrant 
Hence the complaint does not state facts sufficient to 
support an action to prevent a cloud upon the respondent's 
title, even if it be assumed that the attachment was not 
levied as required by law, and no injunction should be 
granted on a complaint of this character. 



194 CIVIL PROCEDUBE EEP0RT8. 

Beard slee and McDermott v, Ingraham and Compton. 

Each of the questions certified is somewhat broader in 
its scope than is wMrrant^d laj the papers on which the 
appeal is based. The first question, " Has the Supreme 
Court of the State of New York jurisdiction to enjoin a 
United States marshal from proceeding to a sale on ex- 
ecution ? " if regarded as limited by the addition of the 
words " under the circumstances of this case," should be 
answered in the negative. The second question should 
also be answered in the negative, provided it be qualified 
so as to show that the later appointment by the New York 
Supreme Court of the receivers of the corporation was in 
a suit instituted subsequent to the filing of the attachment. 

The order continuing the injunction should be reversed, 
with costs in all courts, and injunction vacated, and both 
questions, when limited as above indicated, answered in 
the negative. 

CuLLEN, Ch.J ; O'Bbien, Haioht, YanKi Wbbneb and 
HiscocK, JJ., concur. 
Order reversedi &o* 
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MABT CBAPO, as administratrix op Henry Crapo, 

DECEASED, APPELLANT, V. THE CITY OF SYRACUSE, 

Respondent. 

Court op Appeals, January, 1906. 

§§ 380, 382, 383, 386, 388, 392, 401, 402, 403, 415, 

1902, 1904. 

Accrual of cause of action for causing death-^Construciion 

chapter 572, Laws 1886. 

A claim for damages for negligently causing the death of the plain- 
tiff's husband is an action for personal injuries, within the meaning 
of chapter 572 of the Laws of 1886. 

Within the above statute, which provides that an action for personal 
injuries against a dty of more than fifty thousand inhabitants 
must be commenced within one year after the cause of action ac- 
crues and that notice thereof must be filed with the corporation 
counsel within six months after the cause of action accrues, a cause 
of action for causing the death of the plaintiff's intestate is to be 
deemed to have accrued, not upon the death of the intestate, but 
upon the appointment of an administrator of his estate. 

The time of commencing the action cannot, however, be extended 
beyond two years from the death of the intestate (Code of Civ. 
Pro., sec. 1902). 

{Decided January i 1906). 

The facts are stated in the opinion. 

Thomas JBogan for appellant. 

Walter J7. Magee for respondent 

CuLLEK, Ch.J. — Though I cononr in reversing the order 
of the Appellate Division and in the affirmance of the 
judgment of the trial court, I am of opinion that the action 
is one for personal injuries within the meaning of chapter 
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572 of the.Laws 1886. Certainly it was an injury to the 
person of the deceased that gave rise to the caose of action, 
and it is not necessary to constitate the action one for 
personal injuries that it should be for injuries to the 
person of the plaintiff. Unless this is so neither an action 
by a husband for injuries to his wife nor by a parent for 
injuries to a child would fall within the provisions of 
sections 382 and 883 of the Code of Civil Procedure, and it 
would follow that while an action for personal injury must 
be brought by the wife within two years, the husband 
would have ten years in which to bring his action for the 
loss of her services (sec. 388). Nor does the fact that the 
damages in the action given by statute are limited to 
pecuniary loss affect the question. The same rule obtains 
to a certain extent in an action by the husband for the loss 
of services of his wife, which, so far as pecuniary loss is 
involved, survives the husband's death and passes to his 
personal representatives (Cregin v. Brooklyn Orosstown 
R'y, 75 N. Y., 192). The case comes plainly within the 
spirit of the statute as well as its letter, for every reason 
for requiring notice of the circumstances of the accident to 
be given to the municipality applies with as much force to 
an accident resulting in death as to one where the conse- 
quences have been less grave. 

I am of opinion, however, that the plaintiffs cause of 
action did not arise until her appointment as administra- 
trix, for the reason stated by justice Bradley in Barnes v. 
City of Brooklyn (22 App. Div., 620), and that, therefore, 
the notice required by the statute of 1886 was seasonably 
served and the action seasonably broughb If the results 
which follow that construction of the law of 1886 were 
such as suggested in the dissenting opinion written on 
this appeal, I think they would constitute a strong objec- 
tion to that interpretation, but I am of opinion that no such 
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results can follow. The limitations provided in the law 
of 1886 are not substantial for the provisions of the Code, 
which are in no respect repealed, but cnmnlative. An ac- 
tion for personal injuries against a city of more than 
60,000 inhabitants must be brought in compliance not onlj 
with the statute of 1886, but with the provisions of the 
Code. Section 1902 of the Code requires an action by 
personal representatives to recover damages for their de- 
cedent's death to be brought within two years after that 
death. This effectually cuts off stale claims. In the pres- 
ent case the action was brought within the Code period. 

O'Bbien, J.—The plaintiff recovered a judgment against 
the defendant for damages in causing the death of her 
husband and intestate. The Appellate Division has re- 
versed the judgment, as stated in the order, " upon questions 
of law only, the facts having been examined and no error 
found therein," so that every material fact which has some 
evidence to sustain it is deemed tb be established by the 
verdict and the affirmance on appeal. 

The intestate was killed while in the service of the de- 
fendant by an explosion of dynamite on the 22d of 
December, 1899. The plaintiff was appointed adminis- 
tratrix on the 8th day of May, 1901. This action was 
commenced on the 9th day of December, 1901, and the 
notice required by statute to be served was not filed with 
the corporation counsel until the 26th day of June, 1901. 
It will be seen, therefore, that the statutory notice was 
filed with the defendant's counsel within two months after 
the pLuntiff's appointment as administratrix. The action 
was commenced within twenty months after the accident 
and death and within five months after letters were issued. 

The learned court below held that the notice of the 
plaintiff's claim was served too late and that the action 
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was not commeDced in time, and so, for both reasons, the 
plaintiff's right to commence the action was barred by 
statute. All this is dednced from a construction of the 
statute, chapter 572 of the Laws of 1886, which reads as 
follows : 

" No action against the mayor, aldermen and common- 
alty of any city in this State having fifty thousand inhab- 
itants or oyer, for damages for personal injuries alleged to 
have been sustained by reason of the negligence of such 
mayor, aldermen and commonalty, or of any department, 
board, officer, agent or employee of said corporation, shall 
be maintained, unless the same shall be commenced 
within one year after the cause of action therefor shall have 
accrued, nor unless notice of the intention to commence 
such action and of the time and place at which the injuries 
were received shall have been filed with the counsel to the 
corporation or other proper law officer thereof within six 
months after such cause of action shall have accrued." 

It will be seen from a careful ^reading of this statute 
that it relates only to actions for damages for 'permwil 
injuriea. It will also be seen that the limitation commenced 
to run within six months and one year, respectively, after 
the cause of action shall have accrued. The learned court 
below has held that this is an action to recover damages 
for a personal injury, and also that the limitations com- 
menced to run, not from the time that the plaintiff was 
appointed administratrix, but from the time of the death 
of her husband. So that if, for any reason, administration 
cannot be obtained until more than six months after the 
death of the intestate, the action is barred and there can 
be no recovery. I think that both of these propositions 
are founded upon a legal error and upon an extreme and 
unwarranted construction of the statute. 

This action was unknown to the common law, and is 
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purely a creation of statute. The common law never 
designated such a case as an action for personal injuries, 
nor has any statute ever called it by that name or treated 
it as such. It is defined by the Code as ''an action to 
recover damages for a wrongful act, neglect or default by 
which the decedent's death was caused, against a natural 
person who, or a corporation which, would have been 
liable to an action in favor of the decedent by reason 
thereof if death had not ensued. Such an action must be 
commenced within two years after the decedent's death " 
(Code Ciy. Pro., sec. 1902). It requires a good deal of 
refiued and subtle argument to prove that such a case is 
an action for damages for personal injuries. What person 
before the court in such cases has sustained an injury 
which is personal within the meaning of that term as used 
in the law ? By section 382 of the Code an action for a 
personal injury may be commenced within six years, and 
when the injury is caused by negligence within three 
years (sec. 383). In framing these limitations it is plain 
that the Legislature never supposed that an action such as 
the one at bar was included in the term ''personal injury." 
An action for damages for personal injury is an action 
wherein a living party, who is before the court, has sus- 
tained an injury to his person. 

It is equally clear, it seems to me, that the cause of action 
in this case did not accrue until the appointment of the 
plaintiff as administratrix. By section 415 of the Code of 
Civil Procedure it is provided that limitations " must be 
computed from the time of the accruing of the right to re- 
lief by action * * * to the time when the claim to that 
relief is actually interposed by the party, as a plaintiff or 
a defendant, in the particular action or special proceeding." 
This is a plain provision that the right of action does not 
accrue until some one is in a position to bring and main- 
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tain the aotion, and the limitation must be computed from 
that time np to the time that the action is actually com- 
menced The notice which the statute requires to be 
served within six months after the cause of action has 
accrued must contain a statement that the party giving the 
notice irUends to commence an action. The absence of such 
a statement vitiates the notice (Curry v. City of BufiiEdOy 
67 Hun, 25). Who is to give the notice? It is very 
obvious that inasmuch as no one can bring such an action 
except a personal representative of the decedent the notice 
must come from him, and, of course, he cannot give any 
such notice until his appointment A notice served by a 
stranger, or any one else except a personal representative 
of the deceased, who alone is entitled to bring the action, 
would be clearly insufficient, and the defendant could 
treat it as a nullity. These considerations, that are fairly 
deduced from a reading of the statute, and other statutes 
in pari materia, point clearly to the conclusion that the 
cause of action does not accrue until the personal repre- 
sentative of the decedent has been duly appointed. 

In the opinion of the learned court below some cases are 
cited from the courts in this State as in support of a con- 
trary proposition. These cases have been carefully ex- 
amined, and it is perfectly safe to say that none of them 
touches the question in this case. In none of them was the 
question in this case at all involved. One of the authorities 
cited is a recent decision from this court (Matter of 
Meekin v. B'klyn Heights RB., 164 N. T., 145), where it 
was held that a cause of action resulting in death, brought 
by the personal representative of the deceased, survives the 
death of the sole administrator, who was also next of kin — 
a proposition that, obviously, has nothing to do with this 
case. A statement in the opinion of Judge Vann, at page 
148, throws some light upon the nature of the action. 
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** While a personal injury must oanse the death, damages 
are allowed, not for an injury to the person deceased, bnt 
for an injury to the estate of the beneficiary.'* So we 
have here the plain declaration of this court that an action, 
such as that at bar, is not an action to recover damages 
for a personal injury, either to the decedent or to the 
beneficiary named in the statute, but an action to recover 
damages to the estate of the latter. There is one case 
cited from a Kentucky court which apparently sustains 
the decision below, but in the same opinion another case 
is cited from the Supreme Court of Connecticut which holds 
directly the other way. So that these decisions in other 
jurisdictions may be fairly offset one against the other. 

But the decisions in this State are clear ahd cover the 
precise point. In Barnes v. City of Brooklyn (22 App. 
Div., 520) the question as to the time when a cause of 
action accrued under this statute was involved, and it was 
not embarrassed by any other question in the case. It 
arose upon a demurrer, and so the controversy was re- 
duced to a pure question of law. The opinion of the court 
was delivered by Justice Bradley, formerly a member of 
this court, and it bears upon its face the evidence oi that 
careful research and examination and deals with the ques- 
tion throughout with that discrimination and broad com- 
mon sense for which he was so justly distinguished. I am 
not able to make any argument on this question that would 
present it in a more clear and simple light. The learned 
judge commences by inquiry as to the meaning of the word 
" accrue," as found in the law dictionary, and he pursues 
the inquiry through the earlier decisions of this State and 
the decisions of the English courts, down to the latest 
utterance of this court that could throw any light upon the 
subject ; and he reaches the conclusion, in which the other 
members of the court apparently concurred, that it was 
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always the law of this State that a cause of action did not 
accrue until some person was in existence capable of 
bringing and maintaining the action. It is unnecessary to 
make further reference to the authorities cited by the 
learned judge, but they seem to completely cover the 
point The construction placed upon the statute by the 
learned court below, wherein it was held that the plaintiffs 
action was barred, seems to me to be erroneous. 

But the learned counsel for the defendant, upon the 
argument in this court, has attempted to sustain the judg- 
ment upon certain exceptions which are found in the rec- 
ord and which do not appear to have been noticed by the 
court below at all. This court ought not, I think, to go out 
of its way to sustain a judgment upon some debatable 
point that was not considered or passed upon by the court 
below. The exceptions in this case rest entirely upon the 
ruling of the trial court refusing to nonsuit the plaintiff. 
In other words, this branch of the argument must assume 
that there were no questions in the case to submit to the 
jury It will b noted that most of the grounds stated by 
counsel in his motion for a nonsuit were so general that 
they presented no question of law in this court, or they 
were of such a character that the questions presented were 
for the jury. A motion for a nonsuit is ineffectual to raise 
any question in this court, unless the grounds upon which 
it is based are specified. The defect in the plaintiffs case 
should be pointed out so that he may supply it if he can 
(Gerding v Haskin, Ul N. T., 514, 520 ; Sterrett v. Third 
Natl. Bank of BufEalo, 122 N. T., 659 ; Quinlan v. Welsh, 
141 N T., 158 ; Booth v. Bunce, 31 N. Y., 246 ; Binsse v. 
Wood, 37 N. Y., 526 • Thayer v. Marsh, 75 N. Y., 340; 
Ross V. Caywood, 162 N. Y., 259). There are numerous 
grounds stated in the motion for a nonsuit in this case, but 
only two of them raise any question of law for this couri 
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One is that the defendant had not been guilty of any neg- 
ligent act or omission, and the other was that the dece- 
dent had not been shown to be free from contributory 
negligence. These grounds are quite general, but I will 
assume that they were sufficient to raise the question of 
law, which wiU now be briefly discussed. 

The defendant cannot prevail in this court without 
showing that there was absolutely no evidence to submit to 
the jury on these propositions. The question in this case 
was not that the deceased was ignorant of the danger in- 
cident to the general use of dynamite as an explosive in 
blasting, but whether he was ignorant of the method of 
thawing it out when frozen, and if he was, whether the 
master gave him any instructions as to the method adopt- 
ed and which resulted in his death. The precise issue 
which the plaintiff presented was that her husband was 
set to work by the defendant, not in filing off and explod- 
ing dynamite, but in thawing it out and preparing it for 
use, a work he had never been engaged in before and by a 
process with which he was unfamiliar, and that he received 
no instructions from the master or any one else as to 
the danger involved, or as to the means of guarding 
against it 

The law applicable to such an issue of fact is perfectly 
plain and was presented to the jury by the learned trial 
judge in substantially the language of the authorities. 
'' The master must, therefore, give notice to his servants 
of all perils to which they will be exposed, other than 
such as they should, in the exercise of ordinary care, have 
foreseen as necessarily incidental to the business, in the 
natural and ordinary course of affairs, though more than 
this is not required of him. It makes no difference what 
is the nature of the particular peril, or whether it is or is 
not beyond the master's control. Thus the master is 
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responsible for his omission to warn his servant against 
the risk of a felonious attack upon him, by the master's 
enemies, if he was himself aware of the danger. And it 
is not enough for the master to use ordinary care and 
pains to give such notice Ordinary care requires that he 
should actually give the notice, and not merely try to give 
it If, therefore, he fails to give such notice in terms 
sufficiently clear to call the attention of his servants to the 
peril of which he is aware, he is liable to them for any 
injury which they suffer thereby in ignorance of that peril 
and without contributory negligence " (Shearman & Bed- 
field on Negligence, sec. 203). The same rule is laid down 
in substantially the same language in the United States 
Supreme Court and in this court (Mather v. Billston, 156 
U. S., 391; Gates v. State of N. ¥., 128 N. T., p. 226; 
Simone v. Kirk, 173 N. T., p. 13 ; Pantzar v. Tilly Foster 
Iron M. Co., 99 N. T., 368 ; Benzing v. Steinway & Sons, 
101 N. T., 547 ; Finn v. Cassidy, 165 N. T., 584). In 
Simone v. Eirk (supra), Judge Vann states the principle 
in a few words : " Certain work is inherently dangerous, 
and yet the master has the right to hire servants to do 
it. In such cases, however, unless the danger is obvious 
to an ordinary observer, it is his duty to give them due 
warning, so that they may refuse to work if they do not 
wish to run the risk, and proper instructions, so that if 
they enter upon the work they may be able to take care 
of themselves." 

It has already been observed that the only question 
presented to the jury was the question arising upon this 
rule of law. The evidence in the case upon the part of 
the plaintiff was substantially without a conflict as to the 
fact that the deceased was set to work thawing out dynamite, 
having had no experience whatever at that work. It would 
be useless, I think, to argue that there was no evidence for 
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the consideration of the jury on that point. As to 
the contributory negligence of the deceased, there is no 
evidence in the record that would warrant the trial judge 
in taking that question from the jury. The only basis for 
imputing contributory negligence to the deceased is to be 
found solely in the fact that he obeyed the master's rep- 
resentative in engaging in a work that he was ordered to 
perform, but aa to which he was without any experience. 
It is qtute unnecessary to argue that such conduct on the 
part of the servant does not constitute contributory neg- 
ligence as matter of law. The master's representative not 
only omitted to give the servant instructions or warning 
as to the nature of the work, but assured him that the 
operation of thawing the dynamite was perfectly free from 
danger. The method adoped by the defendant was to 
have it placed in a galvanized iron pail, which was put 
inside of a sheet iron furnace, and the furnace having been 
heated on the outside, the heat was communicated to the 
dynamite, and, on the occasion in question, caused it to 
explode. There was evidence in the case from experts 
and other witnesses in behalf' of the plaintiff tending to 
show that this method was not a safe one to adopt, and 
moreover, it appeared that the furnace used on the occa- 
sion was, to use the language of the witnesses, " rotten, 
used up and burned out," it having been used for a long 
tima So that when the case is carefully examined it will 
be found that there was proof for the jury tending to 
establish the fact that the master had failed in the 
performance of this duty to the deceased, and, therefore, it 
would have been error on the part of the trial judge to 
take the case from the jury. 

The perusal of this case will show how frequently 
human life is sacrificed for want of a little care and fore- 
sight and, possibly, a little extra expense. The proof 
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tends to show that there were at least three methods of 
thawing ont dynamite. The safest and most simple 
method in general use, suggested by the evidence, was 
to bnry the dynamite in a heap of manure and pour hot 
water on it once. The heat and moisture wonld then extract 
the frost and render the explosive fit to handle and use. 
Instead of doing that, the master in this case improvised 
what is called a sheet iron furnace, old, rotten and broken, 
without either top or bottom. Then placing the dynamite 
in a pail inside and kindling a fire outside the furnace, 
with apparently nothing to keep the excessive heat and 
flames from the dynamite, with such a plan of doing such 
dangerous work an explosion was almost certain to occur. 
It does not, I think, require an expert to see that if the 
plan of burying the dynamite in a heap of manure had 
been adopted this accident would not have occurred. Pos* 
sibly it might have been a slower and more expensive 
process, though it is difficult to see why. The duty is 
cast upon the master to use his superior intelligence and 
ability to devise ways and means, so far as he reasonably 
can, to protect his servants against hidden dangers that 
lurk in the employment 

There does not seem to be any other question in this 
case that calls for notice, and so the order of the Appel- 
late Division should be reversed, with costs in all courts, 
and the judgment of the trial court affirmed. 

Yann, J. (dissenting).— If the meaning of words used in 
a statute is doubtful, the result which will follow from a 
particular interpretation may be considered in ascertaining 
the legislative intent. In the case before us the oontro 
versy arises over the meaniog of the words ** after the 
cause of action therefor shall have accrued " contained in 
chapter 572 of the laws of 1886. The appellant contends 
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that these words relate to the time when the administra- 
trix of the estate of the decedent was appointed. The 
respondent contends that such words refer to the date of 
the death of the plaintiffs intestate resulting from the 
alleged negligence of the defendant. The purpose of the 
statute should be borne in mind. As was said in Beining v. 
City of BuflEalo (102 N T., 308) : " The plain intent of the 
requirement was to protect the city from the costs, trouble 
and annoyance of legal proceedings, unless, after a full and 
fair opportunity to investigate and pay the claim if 
deemed best, they declined to do so." The only persons 
who can procure the appointment of an adminstrator in a 
case like the one at bar are the husband, wife and next of 
kin of the decedent The recovery belongs to them, and 
they alone are interested therein. The municipality 
charged with negligence has no standing to make the 
application. If they wait indefinitely before they apply 
for letters in order to enforce the claim, according to the 
theory of the plaintiff^ the purpose of the statute as 
defined in the case above cited may be defeated, because 
the city may not know that any claim is made against it 
until the appointment of an administrator, which may be 
deferred for ten, twenty or even fifty years, or until the 
time has passed to adequately investigate the facts and 
determine whether to pay the claim or not 

Assume that twenty years ago a person was killed 
owing to the negligence of the defendant, or of any other 
municipality of its class ; that no claim was made against 
it by the husband, wife or next of kin for the damages 
resulting from the death, and that for this reason no in- 
vestigation was made by the corporation as to its liability. 
Is it possible that at this late day an administrator of the 
estate of the decedent may be appointed, the notice served 
and an action maintained on account of such negligence ? 
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The illustration, while extreme, is jnstifiedy if the appel- 
lant's contention is sonnd. 

Section 1904 of the Code of Civil Procedure provides 
that in a case like this, " when final judgment for the 
plaintiff is rendered, the clerk must add to the sum so 
awarded, interest thereupon from the decedent's death, 
and include it in the judgment" Did the Legislature in- 
tend that the persons interested might wait any number 
of years after the death before obtaining letters of admin- 
istration and then commence an action to recover the value 
of the life and that upon securing a verdict interest should 
be added to the amoxmt at the rate of 6 per cent, per 
annum from the time of such death? 

For the purpose of illustration assume that John Doe 
was killed through the negligence of a municipality over 
twenty years ago. Nothing was said to its officers about 
the death and no notice was given of any claim that it 
was liable on account of the death. Twenty years later 
an administrator was appointed, the notice served, an 
action brought, the case tried and it was found that the 
value of the life was $5,000. If the construction contended 
tor by the appellant is correct the recovery would be more 
than doubled because of the interest which had accrued. 
In other words, the city would be compelled to pay inter- 
est at 6 per cent, for a period of twenty years upon a claim 
of which it had never heard, interest at that rate for that 
length of time upon a cause of action which had not 
'' accrued " until after the entire interest period of twenty 
years had elapsed. 

These observations bear upon the question as to what 
the Legislature intended by the words ^' after the cause of 
action therefor shall have accrued." These words, in 
substance, appear in lilmost every section of the regular 
Statute of Limitations, for which the act in question is a 
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subBtitate as to the action anthorized thereby. They 
appear in the provisions fixing the period of limitation at 
twenty years, ten years, six years and so on (Oode Civ. Pro., 
sees. 380, 386, 388). Care is taken in certain cases to ex- 
tend the period within which an action may be commenced 
against an administrator, bat no provision is made to ex- 
tend the period within which an action may be commenced 
by an administrator, except the uniform period of one 
year after the death of the intestate (id., sees. 892, 401, 402, 
403). Can it be contended that a cause of action upon a 
promissory note, or on any other contract made by an 
intestate, does not ** accrue " until an administrator has 
been appointed for the deceased holder of the note, or 
owner of the claim ? Yet why not if the claim of the 
appellant is sound? Upon what ground can it be held 
that the same words, relating to the same subject, mean 
one thing in the Code and another in the act under 
consideration ? Did the Legislature mean that the per- 
sons interested in a recovery for negligence resulting in 
death could have the cause of action " accrue *' at such 
time as they saw fit and as would best promote their inter- 
ests, even at a time when all opportunity for investigation 
on the part of the city had passed and no defense would 
be possible. 

It seems to me that the Legislature, in passing an act 
to protect cities from stale or doubtful claims, could not 
have intended a result so unjust to the very class they 
sought to shield. There is no middle ground as to the 
question involved. If the appellant is right, she might 
have waited twenty years before applying for letters of 
administration, or until every fact relating to the accident 
which might have been shown by the city had been for- 
gotten, or the witnesses had died, and then upon obtaining 
a verdict have had it doubled by the addition of interest 
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This case involves that proposition. There is no way to 
escape the result suggested if those interested desire to 
follow the course indicated. 

It has generally been assumed by the Bar and the pub- 
lic that old claims against a city for damages owing to 
death from its negligence many years ago cannot now be 
enforced. If » however, the contention of the appellant is 
to prevail, I can see no reason why an administrator may 
not now be appointed, the notice given and an action 
maintained, regardless of the date of the death. That 
would be a bad result, and it suggests a wrong construction 
of the statute. The interpretation of the act given below, 
on the other hand, is reasonable, just and works harm to no 
one. Immediately upon the death of a person caused by 
the negligence of a city, any one of those interested in the 
recovery of damages therefor may apply for the appoint- 
ment of an administrator to bring an action. They need 
not wait a week. Usually they do not Ample time is 
given for the service of the notice required to enable the 
city to investigate the claim, and, if it is found to be just, 
to settle, but if it is found to be unjust, to prepare to de- 
fend. This construction causes injustice to no one, gives 
effect to the spirit of the statute, and, as it seems to me, is 
in clear accord with the intention of the Legislature when 
it used the words '' after the cause of action therefor shall 
have accrued.*' 

Again, section 1902 of the Code limits the time within 
which an action such as that before us can be commenced 
" to two years after the decedent's death." Under that 
statute it could not with reason be claimed that the time 
within which such an action must be commenced depends 
in the least upon the date when letters of administration 
were issued. Did the Legislature in subsequently pass- 
in^;; the act in question with the object indicated, mean to 
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extend the limit when the action is brought against a oitj, 
or did it intend to prescribe a farther limitation for the 
protection of cities? Did it mean that such an action 
must be commenced within two years against any defen- 
dant except a city and to extend the time, at the election of 
those interested, to ten, twenty or fifty years after the 
death, as to the very cities which it was trying to protect ? 
I cannot concur in a construction that permits such a 
result. 

It is, however, claimed that two periods of limitation 
apply to causes of action such as the one before us, the 
first, of one year, depending upon the date when the cause 
of action accrued, and the second, of two years, depending 
upon the date of the decedent's death (L. 1886. ch. 572, 
sec. 1 ; Code of Civ. Pro., sec. 1902). As this is neces- 
sarily an action to recover damages for a personal injury 
resulting from negligence, why should not a third period 
of three years be added, as provided in section 383 of the 
Code of Civil Procedure? It does not seem reasonable 
that the Legislature intended to provide two or more 
periods of limitation for the same cause of action, and I 
think that the mere statement of the claim carries with it 
a refutation of its soundness. 

I vote for affirmance. 

Gray, J. — I vote for affirmance. Upon the merits of the 
case, I think no negligence was shown in the defendant 
If the accident was not due to the intestate's negligence, it 
was chargeable to the fault of a fellow-servant in a detail 
of the work. 

As to the construction of the statute, I agree with Judge 
Vann that the cause of action accrued upon the death of 
the intestate. I think this construction is required and is 
justified, when the provision of the Code contained in sec- 
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tion 1902 is read in connection with section 380 and the 
sections following. The case comes within the class of 
personal injuries and is controlled by section 1902, which 
prescribes a limitation of two years after the death for 
the commencement of the action. The words of the 
statute of 1886, in question, should be given that meaning, 
which accords with their sense as used in sections 380 to 
388 of the Code, with the special limitation of section 1902 
and with the obvious intention of the Legislature to pro- 
tect the municipality from stale claims. 

CuLLEN, Ch.J., and O'Brien, J., read for reversal of 
order of Appellate Division and judgment of Trial Term 
affirmed, with cost m Appellate Division and in this court ; 
Haight and Webneb, JJ., concur with Cullen, Ch.J. ; 
Vann, J., reads dissenting opinion, and Bartlbtt, J., con- 
curs ; Gbay, J., concurs, in memorandum, with Vann, J. 

Ordered accordingly. 



THE PEOPLE OF THE STATE OF NEW YORK, 
Respondent, v. SADIE WOLF, Appellant. 

Court op Appeals, January, 1906. 

§§ 2008, 2011. 

Criminal trial-- Prejudicial remarks by prosecuting counsel 
— Erroneous admission in evidence of record of crim- 
inal information filed in magistrate's court. 

Upon the trial of the keeper of a disorderly house for abduction it is 
error for the district attorney, in his opening address to the jury, 
to narrate to them the circumstances of the complainant's seduc- 
tion, and how the parties who had accomplished it had been 
convicted and sent to prison; which took place before the com- 
plainant became an inmate of the defendant*^ house, and with 
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which the defendant had nothing to do. When the details of other 
crimes outside the indictment, no evidence of which could, 
manifestly, be admissible against the defendant, are permitted by 
the court, under objection, to be narrated by the district attorney, 
to create S3rmpathy for the complainant and prejudice against the 
defendant, the defendant cannot be said to have had a fair 
trial. Nor does it suffice that the court, at a later stage of the 
trial, instructed the jury that they were not to be influenced by 
statements of counsel unsupported by the evidence. 

It is also error, on the trial of such a case, to permit the prosecu- 
tion to introduce in evidence the record of the criminal information 
filed against the defendant in the magistrate's court upon which 
the warrant was issued, but on which the defendant had never had 
a hearing. 

{Decided January, 1906.) 

Appeal from a judgment of the Appellate Division of 
the Snpreme Court in the First Judicial Department 
affirming a judgment of the Court of Oeneral Sessions of 
the Peace in and for the City and County of New York 
convicting the defendant of the crime of abduction* 

The date when the defendant is alleged in the indict- 
ment to have committed the crime of abducting Katie 
Garfinkel, a female under the age of 18 years, tor the pur- 
pose of prostitution, is May 17, 1904. Upon the trial a 
serious question of fact arose out of discrepancies and 
conflict in the testimony of the witnesses for The People 
as to whether the complainant was within the age required 
by the statute in order to make the act charged a crime 
(Penal Code, sec. 282, par. 1). 

The assistant district attorney in opening the case, after 
reading the statute and explaining the nature of the crime, 
proceeded as follows : " Now, Katie Garfinkel is a little girl 
who was born September 26, 1888. * ♦ * She never knew 
who her father was ; she was a bastard ; her mother died 
in childbirth, in giving birth to her. She was adopted by 
her mother's sister. When she was five years old that 



2U CIVIL PROCEDURE REPORTS. 

The People of the State of New York i/. Sadie Wolf. 

mother's sister died and the child was without a blood 
relative. The mother's sister's husband brought the ohild 
to America and took care of it until she was eleyen or 
twelve years old. He married again, but the child, I 
believe, continued to live with him or went to live with an- 
other relative here in town. At eleven or twelve years of 
age she falsified her age in order to obtain employment" 

At this point the counsel for the defendant interposed 
and objected to the statement that at eleven or twelve 
years of age the complainant falsified her age in order to 
obtain employment The objection was overruled and an 
exception taken. Thereupon the prosecuting officer con- 
tinued: "She went to work in one of our dry goods 
stores, and she finally went to work in Simpson & Craw- 
ford's. She worked there, I believe, about two years, until 
the 7th of May, until one of the early Saturdays in May 
of this year. She had become acquainted, though his com- 
ing into that store, with a man named Bobinson. On that 
Saturday night Bobinson met her." 

Here the counsel for the defendant again interposed and 
objected " to the district attorney now detailing to this jury 
any transaction or intimacy between the complaining wit- 
ness, Katie Garfinkel, and a man by the name of Bobinson. 
I furthermore object to his making any statement to this 
jury of anything regarding this girl prior to the 17th of 
May, 1904, the date when it is charged in this indictment 
that we were guilty of abducting that girl for immoral 
purposes." The objection was overruled and an excep- 
tion taken. 

The assistant district attorney, resuming, said: ''On 
this Saturday night she left Simpson & Crawford's a 
virgin. She went with Bobinson to some restaurant 
Sunday she was not a virgin." The defendant's counsel 
objected to this statement, and asked the court to strike it 



VOLUME XXXV. 216 



The People of the State of New York v. Sadie Wolf. 

out and direct the jury to disregard it, on the ground that 
she was not indicted for anything that happened between 
the complaining witness and a man named Bobinson. 
The objection was oTerruled and an exception noted. 

The assistant district attorney then said : ** On Sunday 
morning she was ruined. She was taken to a flat kept by 
a man name Hirschkovitz." The defendant's counsel ob- 
jected to this statement and asked the court to instruct the 
jury to disregard it, but the objection was OTerruled and 
the defendant excepted. 

Thereupon the court said: ''I would suggest, Mr. 
House, that you make a memorandum as the district 
attorney proceeds and when he finishes you may move to 
have such matter as you desire stricken out and the 
jury instructed to disregard it" The counsel for the 
defendant consented, but requested that the minutes 
should show that the practice was suggested by the court, 
and the assistant district attorney then completed his ad- 
dress without further interruption. Among other things 
he said : ''After her ruin on the Saturday night, Bobinson 
telling her that he was going to take her to his mother's 
and marry her, he took her to the flat of a procurer named 
Hirschkovitz ; there she met a man named Altman, who 
was another of the same type. She felt that she could 
not go home ; there were no blood relatives to forgive her 
at home. The only thing that had come to her in life, 
her virtue, was taken from her. Hirschkovitz and his 
wife appeared to be friendly with her and willing to assist 
her. They shielded her tmder their roof for a week while 
they were breaking down what remained of the moral 
structure of that child. Altman slept with her night after 
night at Hirschkovitz's flat. * * * The pimp, Altman, 
has confessed and pleaded guilty. Twelve men have 
looked Hirschkovitz in the face and said ' Ouilty,' and he 



216 CIVIL PBOCEDDBE BEP0BT8. 

The People of the State of New York v. Sadie Wolf. 

is not here. Now comes the last act when twelve men are 
asked to pass apon the guilt or innocent of the woman 
who finally received the fruit of the depravity of the pimp 
and the procurer. * * * The pimp, who has pleaded 
guiliy, if it is necessary and you desire to hear him, I 
will put upon the stand and he will rehearse his own per- 
fidy before you." 

At the close oi the opening the defendant's counsel 
asked the court to discharge the defendant upon the 
ground of a mistrial because the district attorney had 
" gone beyond what he was permitted to go into in opening 
this case to the jury " He continued as follows : *^ We ob- 
ject, first, that the district attorney in his opening address 
had no right to refer to any transactions between the girl 
Katie Oarfinkel, who is the complaining witness in this 
case, and one Bobinson, resulting in the seduction of the 
girl Garfinkel by Bobinson. 

"We object to the declaration on the part of the 
district attorney that for the week following the 
alleged abduction of the girl by Bobinson the Garfinkle 
girl was at the house of Mr. and Mrs. Hirschkoviiz, 
and that Mr. and Mrs. Hirschkovitz were engaged during 
that week in breaking down what was left of the moral 
character of the Garfinkel girl. 

'' We also object to the statement on the part of the dis- 
trict attorney that during the week the Oarfinkel girl was 
in the house of Mr. and Mrs. Hirschkovitz, Altman, the 
pimp, slep with her every night. 

"We also object to the statement of the district 
attorney that a jury of twelve men of this county have 
looked Hirschkovitz in the face and convicted him of 
participating in the abduction of this girL 

" We also object to the declaration or statement on the 
part of the district attorney that Altman, the pimp, who 
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was engaged with Hirschkovitz in breaking down the 
moral character of this girl, has pleaded gnilty to the 
abduction charged against this defendant." 

These objections were made upon the ground that " all 
this story * * ♦ was before the day set out in the 
indictment * * * and cannot haye anything to do 
with this case, other than to arouse the passions and 
inflame the minds of this jury against this defendant." 
The trial judge declined to interfere and an exception was 
taken, but in making this ruling he added: "I instruct 
the jury at this time to disregard any statement that was 
made by the district attorney as to the conviction of 
Hirschkovitz and the plea of guilty offered by Altman." 

The district attorney thereupon remarked : " I wanted to 
show that, Your Honor, to show why I did not produce 
Hirschkovitz here as a witness.*' The court said: "You 
may show that at the proper time. I do not hold now 
that you may not show it, but at this time the jury are 
instructed to disregard it" The defendant's counsel 
objected to the modification as made by the court and re- 
newed his motion, but it was denied and an exception was 
taken, ''based upon each and every ground laid as a 
foundation and basis for the motion." 

No witness was called by the defendant, and just before 
the People rested the district attorney said : " I now offer 
the record in the Magistrate's Court in the case of the 
People against Sadie Wolf. I offer it simply because I 
want to comment on one or two facts which are shown by 
it, not evidence as shown by the affidavits or anything of 
that kind, in my summing up." This was objected to upon 
various grounds, but the court received it as "a part of 
the record and the same as if they were offering the in- 
dictment in the case." The defendant excepted. 

The record thus offered was in the nature of a criminal 
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inlormation presented to a police magiBtrate in order to 
procure a warrant for the arrest of the defendant and two 
others, Hirschkovitz and Altman, who were not indicted 
with her. It consisted of fonr affidavits, in one of which 
Katie Garfinkel swore that she wonld be 16 years of age 
on the 26th of September, 1904. The affidavit entered 
fully into the relations of herself and Robinson, and, 
among other things, stated the following : '' On or about 
the 7th of May, 1904, Robinson left the store of said cor- 
poration with me at about two o'clock in the afternoon, 
and it being a very warm day, said that he wanted to get 
something to drink, and asked me to go with him. He went 
to a hotel on the corner of 9th street and 3rd avenue. He 
asked me what I wanted to drink, and I said that I wanted 
lemonade. A drink that looked like lemonade was brought 
to me and I lost consciousness. All that I remember is 
that I felt Robinson drag me into the room and shut the 
door. When I awoke from the stupor induced from what 
I had had to drink I found myself in a room alone and found 
that I had been ravished." She also stated that Altman 
ravished her several times ; gave her a venereal disease, 
and on the 17th of May, 1904, telling her that he would 
take her to a hospital for treatment, took her to a disor- 
derly house kept by the defendant ; that the defendant took 
away her clothes by force and not only compelled her to 
remain in the house, but to submit to acts of sexual inter- 
course with men uiider the threat that she would have 
Altman beat her if she did not submit. The affidavit 
contained other statements, but they are too gross to 
repeat 

There was a long affidavit from Reardon, the arresting 
officer, and a shorter one from Harris Homstein, who 
swore that Katie Garfinkel was crying all the time she was 
in the house of the defendant. Finally, there was an 
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affidavit of Paul Garfinkel, the foster father of Katie, who 
swore, among other things, that she was 15 years of age 
and would not be 16 tmtil September, 1904. 

The trial judge began his charge as follows : '* In the 
consideration of this case you must set aside whatever 
impressions may have been made upon you by any state- 
ments either of the district attorney or of counsel for the 
defense that were not borne out by the evidence in the 
case, and also remove whatever impressions may have 
been created by any testimony that was o£fered by either 
side and rejected by the court, or any testimony that 
was attempted to .be o£Eered, or any testimony that was 
stricken out by the court. In other words, gentlemen 
of the jury, you are to determine this case upon the 
evidence admitted by the court, and upon such evidence 
alone." 

The jury found the defendant guilty and the court sen- 
tenced her to imprisonment for the term of seven years. 
Upon appeal to the Appellate Division the judgment of 
conviction was affirmed, two of the justices dissenting, and 
the defendant now comes here. 

Frederick B. House for appellant 

Wm, Travera Jerome, District Attorney {Robert C, 
Taylor of counsel), for respondent. 

Yahn, J.— An unfair trial, especially in a criminal case, 
is a reproach to the administration of justice, and casts 
grave responsibility not only upon the prosecuting officer, 
but also upon the trial judge. However strong the evi- 
dence against the defendant may be, if she did not have a 
fair trial, as shown by the rulings of the court subject to 
proper objections and exceptions, the judgment of convic- 
tion should be reversed and a new trial ordered so that 
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she ma J be tried according to law. We hare repeatedly 
laid down the role gOTeming prosecuting officers in ad- 
dressing the jury and to govern trial jndges also in their 
daty relating to the subject We have repeatedly admon- 
ished both, the former at times with severity and the latter 
inore mildly, not to depart from that rule, but our admoni- 
tions have not always been regarded, altiiough they were 
followed by a reversal of the judgment involved, founded 
solely on the improper remarks of the prosecuting officer ] 

and the failure of the trial judge to do his duty in refer- 
ence thereto (People, Ac , v. Mull, 167 N. T., 247 ; People, 
Ac, V. Fielding, 158 N. T., 542). 

A fair trial is a legal trial, or one conducted in all ma- 
terial things in substantial conformity to law. The de- 
fendant did not have a fair trial, for the trial assistant, who 
did not argue the appeal before us, in his opening address 
to the jury stated ominous and startling facts which he 
should have known he could not prove. The trial judge 
allowed and sanctioned continuous departures from the 
law by the assistant district attorney, although he should 
have known that it was his duty to prevent them, even of 
his own motion without suggestion from the defendant's 
counsel. It was his duty not only to warn the district 
attorney to desist, but also, if he continued, to rebuke 
him and punish him for contempt if necessary to prevent 
farther infraction of the law. 

The general rule is that in opening a case no fact should 
be stated unless it is material and competent and, hence, 
proper to be proved, subject, however, to reasonable lati- 
tude where the law upon the subject is not so elementary 
that every lawyer should know it. Crimes, not charged in 
the indictment, committed upon the person of the com- 
plaining witness by parties other than the defendant who 
were neither indicted with her nor connected with her in 
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any way bo far as those crimes were concerned, are not 
material or competent for any purpose. They cannot be 
proved and they should not be stated, for they tend 
to arouse sympathy for the complainant and preju- 
dice against the defendant not arising out of the evi- 
dence. Of what use is the rule that jurors must not 
listen to conversations out of court in relation to the 
case, or read newspapers containing an account of the 
transactions involved, if the district attorney, with all 
the influence of his official position, is permitted to make 
statements of facts to them in court which it is the very 
object of rules of evidence to exclude from their consider- 
ation ? Neither the district attorney nor the learned trial 
judge, in view of the responsible positions occupied by 
them, can consiBtently claim he did not know that the peo- 
ple in prosecuting the defendant for abduction could not 
prove that Bobinson and Altman had previously ravished 
the complainant. The defendant was not indicted for 
rape, or seduction, or for a conspiracy to commit either of 
those crimes, and no one was indicted with her. So far as 
the district attorney stated, or as subsequently appeared 
from the evidence, the defendant never heard of the com- 
plainant until after all these wrongs had been committed 
upon her. No claim was made in the opening address of 
concert of action in this regard, or that the defendant ever 
knew Bobinson, or had heard of his atrocious conduct or 
that she knew or had heard of the outrages committed by 
Altman and Hirschkovitz before the girl was taken to her 
house. She did not know Altman, as he testified, when 
called by the people, until May 1 7, 1904, the date of the 
alleged abduction. He had never been to her house before 
that day. Indeed, the district attorney now claims that 
the defendant could not have been injured even by proof of 
the misdeeds of these men, because they were perpetrated 
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before the crime aU^;ed in the indictment^ and tended to 
relieve her of the odiom of abducting a pore girl, a claim 
which we do not care to notice, except for the admission it 
implies. There was no connection shown or claimed at 
the trial between the defendant and these men, or anj 
one of them, nntil after they had done their worst to the 
unfortunate complainant 

The assistant district attorney should have known tiiat 
he could not prove that Hirachkovitz and his wife, while 
shielding the complainant under their roof for a week, 
were engaged in breaking down what remained of the 
moral structure of the child, because the defendant had 
nothing to do with it and knew nothing about ii No legal 
responsibility rested upon her for that act. 

But, assuming that all this did not constitute legal 
error owing to the charity which may be indulged in on 
account of a mistaken view on the part of the prosecuting 
officer as to the competency of the evidence and on account 
of his belief that he might be able to connect the defen- 
dant with these facts, it is clear that on no possible theory 
could he prove that Altman and Hirschkovitz had been 
convicted, and hence he had no right to tell the jury that 
they had been or to say to them in immediate connection 
with that statement that " now comes the last act when 
twelve men are asked to pass upon the guilt or innocence 
of the woman who received the fruit of the depraviiy of 
the pimp and the procurer." The court did not cure the 
error by instructing the jury to disregard the statement, 
for immediately thereafter the district attorney said he 
wished to prove the fact in order to show why^ he did not 
produce Hirschkovitz as a witness, and thereupon the 
court remarked: ''You may show this at the proper 
time. I do not now hold that you may not show it, but 
at this time the jury are instructed to disregard ii" The 



VOLUME XXXV. 223 



The People of the State of New York v, Sadie Wolf. 



instruction to disregard should not have been halting and 
doubtful, but -absolute and final If Altman could be pro* 
duced as he was produced by the People during the trial, 
and as the district attorney assured the jury he would be 
if they so desired, why not Hirschkoyitz ? The defendant 
could not produce him, for he had been convicted of a f el* 
ony, but the People could. It is now, and for nearly a den* 
tury has been, the law that a writ of habeas corpus ad testifir 
candum cannot be issued to bring up a prisoner confined 
under sentence for a felony, ** except where the application 
is made, in behalf of the People, to bring him up as a wit* 
ness on the trial of an indictment " (Code Oiv. Pro., sees. 
2008, 2011 ; 2 R S., 1st ed., 659). The suggestion that the 
statement was made to account for the non-production of 
Hirschkovitz seems to us frivolous, in view of the statutes 
cited and the fact that neither party was called on to 
produce as a witness one so situated that he could not be 
adequately punished if he refused to testify and when no 
presumption could arise against either party for not 
calling him. Yet upon the trial the district attorney 
offered in evidence the record showing the conviction of 
EUrschkovitz, stating that his only purpose was to show 
that Hirschkovitz was within the call of the defendant. 
The objection of the defendant thereto was sustained with* 
out comment and the error in the opening thus demon* 
strated and emphasized. The offer of this record with a 
statement of what it was, in the hearing of the jury, is like 
'' the practice of asking a question that counsel must be 
assumed to know cannot be answered,'' which we recently 
condemned as " highly reprehensible" (Cosselmon v. 
Dunfee, 172 N. T., 507). 

Nor were these errors cured by the instructions of the 
trial judge in his charge, because they were too general 
and too late to make it reasonably certain that the un* 
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warranted statementB did not affect the result While in 
most cases it is within the power of the court to counteract 
the effect of rash remarks, *' either by prompt rebuke or by 
instructing the jury to disregard them, or, better, by both 
methods," the instructions should be so specific that the 
jury cannot fail to understand their duty with absolute 
certainty (People, Ac., v. Mull, 167 N. ¥., 247, 255). In 
this case, as in the case cited, '' the remarks of counsel 
passed without rebuke," and substantially without dissent, 
as is apparent when the whole record is read together. It 
is true that the district attorney was not allowed to prove 
his prejudicial assertions, but he told the jury he would 
prove them, and, although the defendant objected, the 
court disregarded the objection and thus sanctioned the 
statement Even then, if the court had carefully and 
specifically gone over the several statements and had told 
the jury clearly and emphatically that it was their duty to 
pay no attention to them, we are not prepared to say that 
the error would not have been cured. No such coarse 
was taken, however, and the bare instruction, made several 
days after the statement, to '' set aside whatever impres- 
sions may have been made upon you by any statements 
either of the district attorney or of counsel for the defense 
that were not borne out by the evidence," was clearly 
insufficient. 

The only excuse for the injustice, and we think it has as 
much force in this case as it can have in any, is that the de- 
fendant is apparently guilty of a horrible and detestable 
crime. But why should she be tried at all unless she is tried 
fairly and in accordance with law ? If her guUt is so clear, 
why should unwarranted means be used to secure a con- 
viction ? Juries do not halt over their duty in such cases, 
but are swift to convict when the evidence permits. In 
this case above all others it was unnecessary to go beyond 
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the law, and indeed it can never be necessary in any case. 
Why should conrt and counsel violate the law in order to 
enforce it? What a pernicious example is presented when 
such officers, intrusted with the most important duties in 
attempting to punish the guilty, are themselves guilty of 
departing from the law. Charity cannot extend its pre- 
sumption to shield either in this case without also 
presuming that both were ignorant of the law. It may be 
that this warning will be disregarded, as others have been, 
but it will be well for district attorneys and trial judges to 
remember that errors, such as are now complained of, if 
raised, as they were in this case, by sufficient objections 
and exceptions, vnll, upon appeal to this court, result in 
the reversal of the judgment of conviction. In no other 
way can the command of the law be observed and the rights 
of innocent persons charged with crime be adequately pro- 
tected. It is not to shield the guilty, but to protect the 
innocent that courts are steadfast in upholding rules, in 
force for generations, by which it may be lawfully deter- 
mined who are guilty. 

While there is a difference of opinion in relation to the 
subject thus far discussed, we all agree that the criminal 
information against the defendant and others was incom- 
petent evidence. It was hearsay as to the defendant, for 
no attempt was made to comply with section 8 of the 
Code of Criminal Procedure. She neyer had a hearing 
before the magistrate with the right to cross-examine the 
affiants, because the indictment came too soon. The effect 
was not only to show that the complainant, her foster 
father, who was the main reliance of the prosecution 
upon the question of age, and two other witnesses, told 
the same story right after the alleged occurrence th&t 
they told upon the trial, but it also tended to further 
arouse prejudice and sympathy, which the law is careful 
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to exclude from all trials^ and especially from those in- 
volving liberty or life (People v. Davey, 179 N. T., 346, 
348). Whether the complainant was nnder the age of 
eighteen at the date of her alleged abduction was a ques- 
tion of fact, npon which the jury conld have found either 
way. The selfHBerving declarations appearing in the affi- 
davits of her father and herself that she was but fifteen 
and would not be sixteen until September, 1904, did not 
constitute legal corroboration and were neither competent 
for that purpose (Connolly v. B'klyn Heights KB., 179 
N. Y., 7) ; nor as part of the record, '' the same as if they 
were offering the indictment," as the trial judge dechtred 
in admitting them. The information was an accusation, but 
not like the indictment, and an accusation neither proves 
itself nor helps prove another accusation. We agree with 
the dissenting justices below that '' the record of the pro- 
ceedings before the police magistrate was not a part of the 
record of the trial and had nothing to do with it, nor was 
it in effect the same as an indictment" The evidence was 
incompetent for any purpose, and the harrowing details 
of injuries done the complainant by persons unknown to 
the defendant at the time, but who soon became connected 
with her, were well calculated to arouse prejudice against 
her. It is, however, claimed that the record does not 
show that these affidavits were read to the jury. What 
were they put in for, then ? The district attorney in offer- 
ing them said that when summing up he wanted to com- 
ment on one or two facts shown thereby, but he could not 
properly comment upon facts thus shown unless they were J 

in evidence. As the contrary does not expressly appear, 
the contents of the affidavits are presumed to have come to 
the knowledge of the jury, because they were offsred, re- 
ceived under objection, marked as an exhibit and are 
printed in extenso in the appeal book. If they were 






VOLUME XXXV. 227 



The People of the State of New York v, Sadie Wolf. 

not aotoally read to the jury, or commented upon before 
them, it was inonmbent upon the district attorney to 
have the case so settled as to show that fact, for the 
evidence went in on his offer and against the objection of 
the defendant. 

We dose our review by repeating the apt language of 
Judge Werner in a recent case, although we regard the 
errors in the case before us as substantial, rather than 
technical : " It has come to be one of the accepted maxims 
of our jurisprudence that appellate courts will not be as- 
tute to find mere technical errors upon which to reverse 
judgments. There are cases, however, in which apparently 
technical errors may be so prejudicial as to produce the 
gravest injustice. This may be particularly true of a case 
in which a defendant, accused, of an abhorrent and detest- 
able crime, finds himself confronted at the very threshold 
of the court room with that subtle, pervasive and almost 
ineradicable prejudice which the bare charge of such a 
crime may engender against him in the minds of those 
who are to pass upon his guilt or innocence. This lurking 
possibility may become almost a probability when the 
charge is one which is calculated to arose the parent to 
the dangers which beset his children in their necessary 
daily intercourse with those outside of the family circle. 
In such cases reason needs to be safeguarded from preju- 
dice by everything that caution and justice can suggest, 
and courts should be firm and explicit in impressing upon 
district attorneys the necessity for strict adherence to 
rules of evidence and propriety of conduct so that jurors 
may, as far as possible, be unbiased and impifftial" 
(People V. Davey, 179 N. T., 846, 847). 

The judgment of conviction should be reversed and a 
new trial ordered. 
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Haight, J. — I coDcnr for reTersal of the judgment here- 
in solely upon the ground that the court erroneously 
received in evidence on the oflEar of the district attorney 
the affidavits filed before the magistrate giving the criminal 
information against the defendant upon which the warrant 
was issued 

It may be that the district attorney of New York and his 
assistants deserve the severe chastisement given in the 
opinion of this court, but I entertain a different view 
and wish to expressly dissent from that portion of the 
opinion. I had always supposed that it was not only 
the privilege, but the duty of the district attorney, upon 
the trial of a person charged with crime, to make a 
statement to the jury of the facts which he intends to 
prove, and that reversible error could not be founded 
upon such statement, even though he may be disappointed 
in the evidence that he expected to produce or had it 
ruled out by the court as incompetent Based upon what 
has been understood to be the ruling of this court, attorneys 
in defending persons charged with crime have in many 
instances adopted the practice of interrupting the district 
attorney in his closing argument to the jury, charging un- 
fairness, impropriety and incorrectness of nearly every 
statement that he may make, and require a ruling of the 
court thereon, thereby practically preventing him from 
being able to present a logical and connected argument in 
support of a conviction. It is now proposed to go a step 
further and place him under still further restrictions. He 
is required to state the facts which he expects to prove, but 
in stating those facts he is to be met with objections as 
to the competency and materiality of the evidence, and that 
is to be ruled upon during his opening. In other words, 
the case is to be tried, so far as the admissibility of evi- 
dence is concerned, durinp; the openinpt statement of the 
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district attorney, thus preventing him from giving to the 
jury a connected chain of events upon which he may rely 
for a conviction. The time has come when in a criminal 
trial the defendant's counsel insists that every word ut- 
tered by the district attorney shall be taken by the official 
stenographer and made a part of the record for the purpose 
of catching some expression that may escape his lips, 
which to the ears of this court may sound inappropriate 
or unfair, and thus afford us an opportunity to swing the 
whip and give him a lecture. Such lectures have already 
been given in a number of the opinions written during 
recent years by the judges of this court, and still we have 
been careful to refrain from reproving counsel defending 
criminal actions for indxdging in similar expressions or of 
imposing upon them like restrictions in conducting their 
defense ; and yet the attempt of counsel defending to shift 
the trial from his own client to that of the district attorney, 
and thereby create an impression in the minds of the 
jurors that the district attorney is unfair and that his client 
is being persecuted, has been often indulged in and too 
often has been successful. I think we have gone far 
enough, if not too far, and I am opposed to imposing upon 
the district attorney the restrictions now proposed. I 
do not think that we should surround the prosecution of 
criminal trials with so many technical questions as to 
make it practically impossible to avoid trivial errors and 
to convict a guilty person where he is fortunate enough to 
be defended by a bright attorney who is willing to inter- 
pose technical questions. 

The defendant was indicted for the crime of abducting 
a young girl under the age of eighteen years for the pur- 
pose of prostitution. This girl was to be the chief witness 
for the prosecution, and much depended upon her credi- 
bility. The district attorney, therefore, in stating the 
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facts that he expected to prove, gave a brief history of her 
from the time of her birth down to the time of her abdac- 
tion. This included the date of h^r birth, age, parent- 
age, and the manner in which she had gained her liyeli- 
hood. He stated that she was not pore and innocent 
at the time of her abduction, that she had had inter- 
course with one Bobinson, and had lived with one Hirsch- 
kovitz, and night after night had had connection with 
one Altman. It is now contended that this statement 
was improper ; that the district attorney ought to have 
known that the evidence was incompetent, and that 
because of this statement a new trial should be granted. 
I do not think so. It has always been recognized as 
proper to give a brief history of a witness sworn upon a 
trial, in order that the jurors may be advised to some ex- 
tent with reference to the character and disposition of th^ 
person, to the end that they may determine the amount of 
credit that they should give to the testimony. It is tru0 
that the previous chasity of the girl abducted is not an es- 
sential element of the crime if she be under the age of 
eighteen, and yet it becomes a proper and important sub- 
ject of inquiry upon the gravity of the crime and the ex- 
tent of punishment that should be inflicted. If, therefore, 
the district attorney had rested his case upon the showing 
that she was abducted under the age of eighteen, leaving 
the inference that she was then pure and undefiled, the 
defendant would undoubtedly have produced the evidence 
showing her previous acts of unchastiiy in mitigation of 
the charge and then make the claim that the district attor- 
ney had attempted to deceive the jurors by withholding the 
evidence of her previous character. The district attorney 
was not required to subject himself to such an accusation. 
He had the right to show the abduction, and then by con- 
cession or evidence show what there was of her bad 
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character in order thai the jurors may be possessed of all 
the facts. 

I do not think that the previous conviction of Hirsch- 
kovitz and Altman was material upon the issues involved 
in this trial. But inasmuch' as the defendant knew noth- 
ing of the offense committed by these men, it is not appar- 
ent to me how the defendant could have been prejudiced 
bj the statement that they had been convicted or had 
pleaded guilty. We should assume that the jurors were 
possessed of ordinary understanding and intelligence, and 
certainly they could not have been prejudiced against the 
defendant by an independent transaction between other 
persons about which she knew nothing. But it is said 
that the district attorney ought to have known that the 
evidence of the conviction of these men was not proper. 
Assuming this to be so, errors, however, are not predi- 
cated upon what the district attorney knows or does not 
know. The trial judge is the officer who is responsible 
for the conduct of the trial, and it is his rulings that are 
brought up for review and upon which errors of law are 
based. After the opening of the district attorney the 
defendant's ooxmsel asked the court to discharge the 
defendant upon the ground of a mistrial^ for the reason 
that the district attorney had made the statement alluded 
to. Of course, it was the duty of the court to deny the 
motion, as he did, but in denying the motion he expressly 
stated : " I instruct the jury at this time to disregard 
any statement that was made by the district attorney 
as to the conviction of Hirschkovitz and the plea of 
guilty by Altman." And, again, in beginning his charge 
he stated to the jury as follows : " In the considera- 
tion of this case you must set aside whatever impressions 
may have been made upon you by any statements either 
of the district attorney or of counsel for the defense 
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that were not borne out by the evidenoe in the case, 
and also remove whatever impressions may have been 
created by any testimony that was offered by either side 
and rejected by the court, or any testimony that wss 
attempted to be offered, or any testimony that was striclen 
out by the court. In other words, gentlemen of the joiy, 
you should determine this case by the evidence adrdtted 
by the court and upon such evidence alone.*' It appears 
to me that the trial judge fairly and properly presented 
this case to the jury, so far as this branch of thd case is 
concerned, and that he fully performed his duiy in this 
regard. But it is now claimed that he should have done 
more, and it is suggested that he might have committed 
the district attorney for contempt of court, but this would 
have deprived the People of the officers selected by them 
to prosecute the trial and might have resulted in the dig- 
charge of the defendant. While the trial court may be 
vested with such power, certainly it should be exerdsed 
only in extraordinary cases, and I doubt if there is a 
single member of this court who would have approved of 
such action by the trial judge had he resorted to such 
punishment. In his opening remarks the district attorney 
referred to Altman and called him a vile name. This may 
have been coarse and vulgar. I think it was in bad taste, 
but it did the defendant no harm, it would rather tend to 
prejudice the jurors against the officer himself. It cer- 
tainly does not present an error of law which calls for a 
reversal For these reasons I confine my vote for reversal 
to the ground first stated. 

CuLLBN, Ch.J. ; O'Brien, Babtlett and Werner, JJ., 
concur with Vann, J.; Gray, J., concurs with Haioht, J., 
for reversal solely upon the ground of the error commit- 
ted by the trial court in admitting in evidence the record of 
the criminal information filed with the Magistrate's Court. 

Judgment of conviction reversed, Ac. 
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THE PEOPLE OP THE STATfi OP NEW TOBK 
EX REL. ABRAHAM H. HUMMEL, Appellant, v. 
THE TRIAL TERM, PART L (Criminal Branch), of 
THE Supreme Court, in and for the Countt op New 
York, JOHN M. DAVY, Justice, holding the same, 
AND THE PEOPLE OP THE STATE OP NEW 
TORK, Respondents. 

Court of Appeals, Pebruart, 1906. 

§§ 2091-2096. 

IVrit of prohibitian'^Restraint of trial of indictment-^ 

Remedy by appeal. 

The writ ot prohibition issues only in cases of supreme necessity, 
where the grievance cannot be redressed by ordinary proceedings 
at law or in equity, or by appeal. 

When a defendant has moved to quash the indictment on thefi^round 
that he was compelled to testify against himself before the Grand 
Jury, and the motion denied, the motion proceedings may be in- 
cluded in the judgment roll and reviewed as a part of the case on 
appeal. Having thus a remedy by appeal to review the denial of 
his motion he is not entitled to a writ of prohibition restraining 
the trial of the indictment. 

(Decided, February, 1906.; 

Appeal by the relator from an order of the Appellate 
Division, Pirst Department, denying application for an 
absolute writ of prohibition and quashing the alternative 
writ that had been issued. 

John D. Lindsay for appellant. 
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Wm. Travers Jerome^ district attorney [Howard S. Grans 
of coimsel), for respondents, 

Haight, J. — ^The grand jnrj of the Court of General 
Sessions of the Peace held in and for the Conntj of New 
York has fonnd two indictments against the relator, 
charging him with the crime of subornation of perjury. 
These indictments had been transferred to the criminal 
branch of the Sapreme Court which was held by Justice 
Davy, before whom the district attorney contemplated 
the trial of the charges. Thereupon the defendant moved 
the court for an order quashing the indictments upon the 
ground that he had been compelled to testify against him- 
self before the grand jury. This motion was denied and 
then the relator procured an altematiye writ prohibiting 
the justice from proceeding with the trial until the fur- 
ther order of the Appellate Division. Subsequently the 
matter was brought to a hearing before that court, result- 
ing in an order denying the relato(t's application for an 
absolute writ of prohibition, as a matter of law, and not 
in the exercise of discretion, and the quashing of the 
altematiye writ 

The writ of prohibition is one of the State writs 
authorized by the Code of Civil Procedure, which may 
issue out of the Supreme Court restraining a judge or 
party from further proceeding in the action or special 
proceeding complained of (Code of Civ. Pro., sees. 2091- 
2096). The writ does not issue as a matter of right, but 
only in the sound discretion of the court in cases of 
supreme necessity where the grievance cannot be redressed 
by ordinary proceedings at law or in equity or by appeal 
(People ex rel. Adams v. Westbrook, 89 N. T., 152 ; People 
ex reL Burbank v. Wood, 21 App. Div., 245 ; People ex 
rel. Mayor v. Nichols, 79 N. T., 682, 591 ; Alexander v. 
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Orolott, 199 U a, 680). We are thus brought to the 
consideration of the question as to whether the relator 
had a remedy for his grieyance by ordinary proceedings 
either at law or in equity or by appeal. We think he did, 
and that he availed himself of the remedy when he moved 
in the action for a quashing or a dismissal of the 
indictments. This motion was based upon affidavits and 
the minutes of the grand jury, so that all of the merits 
were fully brought before the court for determination. 
The Code of Criminal Procedure provides that " hereafter 
the only mode of reviewing a judgment or order in a 
criminal action or proceeding or special proceeding of a 
criminal nature is by appeal" (sec. 515). An appeal to 
the Supreme Court may be taken by the defendant from 
the judgment on a conviction after indictment, and upon 
the appeal any actual decision of the court in any 
intermediate order or proceeding forming a part of the 
judgment roll, as prescribed by section 485, may be 
reviewed (sec. 617). The indictments, as we have seen, had 
been found by and returned to the court by the grand jury. 
The criminal actions were, therefore, pending. The 
motions made to dismiss the indictments were motions in 
the actions and necessarily appear upon the^ minutes of 
the court required to be kept by the clerk. Section 485 
provides that the judgment roll must consist of the fol- 
lowing papers : " 1. A copy of the minutes of a challenge 
interposed by the defendant to a grand juror, and the pro* 
ceedings and decision thereon. 2. The indictment and a 
copy of the minutes of the plea or demurrer. 3. A copy 
of the minutes of the challenge, which may have been 
interposed to the panel of the trial jury, or to a juror who 
participated in the verdict and the proceedings and 
decision thereon. 4. A copy of the minutes of the trial. 
6. A copy of the minutes of the judgment. 6. A copy of 
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the minutes of any proceedings npon a motion either for 
a new trial or in arrest of judgment 7. The case, if there 
is one/' While a motion to dismiss an indictment is not 
specifically mentioned in the provisions of this section, 
yet we are clearly of the opinion that it is embraced in 
the general provisions thereof and is included and be- 
comes a part of the judgment roll. It would necessarily 
appear in the case under subdivision 7 of the section, and 
also as a part of the minutes of the trial under subdivi* 
sion 4. The ruling thereon is, therefore, under section 517 
reviewable by the Appellate Division, and the determina- 
tion of that court may be reviewed by an appeal to this 
court under section 519, subdivision 3, which authorizes us 
to review a final determination of the Appellate Division 
affecting a substantial right of the defendant. So far aa 
the questions of practice are concerned, this case is very 
similar to that of People v. Glen (173 N. T., 395). In 
that case a motion was made to dismiss the indictment 
and the motion was denied. In that case we held that the 
defendant had not only the right to make the motion, but 
that he was entitled to have it reviewed, and we did re- 
view the questions involved in that case upon the merits. 

It followsf therefore, that the relator has a complete 
remedy under the Code for the grievance complained of 
and that he has availed himself of such remedy ; that the 
review of the rulings made thereon is by appeal and not 
by writ of prohibition. 

The order of the Appellate Division should be affirmed. 

O'Brien, J. (dissenting). — The relator Hummel was in- 
dicted by the grand jury for subornation of perjury. 
Upon the investigation before the grand jury which 
resulted in the indictment he was subpoenaed as a witness 
by the district attorney and compelled to testify against 
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himself. After the indictment was found he made a mo- 
tion to the coort before which the trial was to be had to 
set aside the indictment, on the ground that his constitu- 
tional rights had been violated in compelling him to 
attend and testify as a witness. The motion was denied, 
and he thereupon applied for a writ of prohibition re- 
straining the court from proceeding with the trial of the 
indictment, and no trial has yet been had. 

There is no dispute about the facts. They are admitted 
upon the record by the return. They were practically 
conceded by the learned court below and they are ad- 
mitted in the briefs of counsel in this court. The court 
below was divided upon the question. All seem to have 
agreed that the constitutional rights of the relator were 
violated, but the majority of the court were of the opinion 
that a writ of prohibition would not lie for the reason that 
the relator had another remedy, and that was by an ap- 
peal from the order denying the motion to set aside the 
indictment. That view is sustained by the prevailing 
opinion in this court and no other question is considered. 

The proposition to be decided is that an appeal lies 
from an order of the trial court refusing to set aside an 
indictmeut on the ground of misconduct or illegal action 
before the grand jury finding the indictment, and having 
this right of appeal, the relator was not entitled to the 
writ of prohibition. I think that this proposition is 
plainly erroneous, and what I have to say in this opinion 
will be directed solely to prove that it is. 

The right of appeal from a judgment or order in a crim- 
inal case is statutory only, and in the absence of a statute 
expressly authorizing an appeal in a given case, no appeal 
<5an be taken (People, Ac, v. Trezza, 128 N. T., 529 ; Peo- 
pie, Ac, V. Palmer, 109 id., 413, 418 ; People ex rel. 
Oomm'rs v. CuUen, 151 id., 54, 66 ; People, Ac, v. Priori, 
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163 id, 99, 107 ; People, Ac, v. Dempsey. 81 Hun, 526, 
528). No statate or adjadication can be fonnd authoriz- 
ing an appeal from an order denying a motion to set aside 
an indictment By section 517 of the Code of Criminal 
Procedure an appeal may be taken in connection with the 
appeal from the final judgment from any actual decision 
of the court in an irUermediate order or proceeding form- 
ing a part of the judgment roll, as prescribed in section 
485. An order refusing to set aside an indictment for 
misconduct of the grand jury is not an intermediate order 
and such an order is no part of the judgment roll as pre- 
scribed in section 485. So the order in question cannot 
be the subject of appeal under that section. 

Turning to section 485, the papers which are to go into 
and constitute the judgment roll are specified and enumer- 
ated. But an order made before the trial on a motion to 
set aside the indictment, such as that with which we are 
now concerned, is not among the papers designated and 
enumerated. It is said, however, that the case^ if there is 
one, may be included in the judgment roll and form a 
part of it ; but just how this order in question could be 
incorporated in the case is not pointed out or explained. 
Turning to section 458, we find that the case is to contain 
''so much of the evidence, and other proceedings upon the 
trial, as is material to the questions to be raised thereby, 
and also the exceptions taken by the parties making the 
case." The order in question is no part of the evidence 
or proceedings upon the trial. That is very clear, and if 
the relator should attempt to incorporate such an order in 
the case it would be stricken out on the motion of the 
district attorney. Hence it seems to me to be very clear 
that no method is provided for reviewing in any court an 
order denying a motion to set aside an indictment 

. A motion in arrest of judgment clearly does not bring 
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up for review any such order. What may be urged on a 
motion in arrest of judgment is specified in section 331» 
and is confined to defects appearing on the face of the in- 
dictment. The case of People, &c., y. Glen (173 N. Y., 
395) does not in the least help the contention that the 
order in question is appealable. The right of appeal from 
such an order was not at all involved in that case. There 
was no appeal from any order refusing to set aside the in- 
dictment, either as an independent proceeding or in 
connection with the judgment. The question of the right 
of the accused to make such a motion was involved, but the 
right to appeal from the order was not The conclusion 
seems to be irresistible that the relator had no right to ap- 
peal from the order denying the motion to set aside the in- 
dictment, and hence the refusal of the court to grant the 
writ of prohibition was based upon grounds wholly unten- 
able. If, however, I am wrong in this conclusion, it ought 
not to be very difficult to point out and expose the error ; 
but I fail to find anything in the prevailing opinion or in 
the briefs of counsel pointing out the statute or authorities 
under which an appeal may be had. So I am in favor of 
reversing the order and granting the writ, as the relator 
is without any other remedy either by appeal, motion or 
otherwise. 

CuLLEN, Ch. J.; Webneb, Willabd Babtubtt and His-^ 
COCK, JJ., concur with Hatght, J.; Vajtn, J., concurs with 
O'Bbien, J. 

Order affirmed. 
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ACHILLE J. OISHEI, BssFOKDisiT, v. METROPOLI- 
TAN STREET RAILWAY COMPANY and DO- 
MENICO 6ALL0, Ainu.ABTs. 

scpbeke coubt, apfetx&ie division, flbst 
Depabhiekt, Febbcabi, 1906. 

§66 

Attorney* s lien enforced by aetion^Former action settled 6y 

client without attorney's knowledge^Construction 

and application of agreement between 

attorney and client. 

Upon oommon law principles the lien on the cause of action fol- 
lows the proceeds into the hands of the client after payment to 
him. 

The attorney has the reciprocal right to follow the proceeds of a 
settlement which the defendant makes without notice to the at- 
torney at his peril. 

He is not obliged in the first instance to proceed against the client, 
but may do so immediately against the client and party. 

The practice is by petition and the client is a necessary party and 
service may be obtained upon by publication if he is without the 
jurisdiction. 

Costs, however, not recoverable, where settlement is made without 
costs. 

(Decided February, 1906). 

Appeal from jadgment entered upon a decision after 
trial at Special Term. 

Bayard H, Ames for appellant Metropolitan Street 
Railway Company; Lyman A. Spalding for appellant 
Domenico Gallo. 

Nelson L, Keach for respondent. 
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MoLauohun, J. — ^The wife of the defendant Gallo sns- 
tained personal injuries by reason of the negligence of the 
defendant railway company and he thereafter brought an 
action against it to recover for the loss of her services. 
Prior to the commencement of the action he entered into 
a written agreement with his attorney which provided, 
among other things, as follows : " I do hereby agree, 
stipulate and contract with my said attorney to pay him 
one-half of any settlement or recovery in said action, and 
he is in addition thereto, to receive all costs and interests 
recovered or to which he may be entitled. And I further 
agree with my said attorney not to make any settlement 
unless he is present and receives his share in accordance 
with this agreement*' That action was settled without 
the knowledge or consent of the plaintiffs attorney for |100 
and a general release given. After the settlement the attor- 
ney (this plaintiff) brought this action against the railway 
company and Oallo to enforce a lien which he asserted he 
had upon the proceeds of the settlement. The action was 
tried without a Jury and the court found as a fact that the 
action was duly commenced by the plaintiff as attorney 
for Gallo ; that the agreement with him for compensation 
was duly executed ; that the railway company settled the 
cause of action for the sum of $100 and received from 
Oallo a general release ; that the settlement was made and 
the release obtained without the knowledge or consent of 
the plaintiff ; that Gallo had never paid him for his ser- 
vices ; and that the costs and disbursements in the negli- 
gence action to the time of settlement amounted to $95.60 ; 
and as conclusion of law, that the plaintiff had a lien 
upon the cause of action to the extent of $60, together 
with $96.60 costs and disbursements, making in all $146.60, 
for which sum plamtift was entitled to judgment against 
both defendants besides the costs and disbursements of 
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this action. Judgment was entered accordingly, from 
which the defendants have separately appealed. 

The appellants contend that the judgment is erroneous 
and should be reversed because the plaintiff failed to estab- 
lish a cause of action against either of them. This con- 
tention is based principally upon the assertion that Gallo 
had the right to settle the action brought by him in the 
absence of his attorney and without consent, and no proof 
having been adduced at the trial to the effect that Gallo is 
insolvent, this action cannot be maintained. 

There is no doubt that a client has the right to settle an 
action brought by him at any time he sees fit, and this irre- 
spective of whether or not his attorney consents to it. It 
is for him alone to determine whether he will continue the 
litigation or agree with his adversary to settle and discon- 
tinue it. This is a matter in which the attorney has no 
legal interest, and in which his judgment and will must at 
all times be subordinated to that of his client (Peri v. 
N. T. C. 4 H. R. RR., 152 N. T., 521). The attorney, 
however, has a lien upon the cause of action which attaches 
to a verdict, report, decision, judgment or final order in hia 
client's favor, and the proceeds thereof, in whosoever handa 
they may come, and which cannot be affected by any 
settlement between the parties before or after judgment or 
final order (sec. 66, Code of Civil Procedure). This lien 
is one which a party settling with the client is bound to 
recognize, inasmuch as he has at least constructive notice 
of it, and if a settlement be nutde without the knowledge 
of the attorney, the client, as well as the party, does so . 
with knowledge of the fact that the lien may be enforced 
and satisfied out of the proceeds of the settlement against 
either or both of them (Fischer-Hansen v. B'klyn Heights 
RR., 173 N. T., 492 ; Peri v. N. T. C. & H. R RR., supra ; 
Coster V. Greenpoint Ferry Co., 5 Civ. Pro. Rep., 146, s.c. 



VOLUME XXXV. 243 

Oishei v. Metropolitan Street Railway Co., et al. 

aiTd 98 N. T., 660). The section of the Code giving the 
lien to an attorney is remedial in character, and most be 
liberally conatraed, to the end that the object sought by it 
can be attained, and for that purpose it was held in the 
Fischer-Hansen case that the lien attached to the proceeds 
of settlement before the same was paid to the client Judge 
Vann, in delivering the opinion of the court, said : *' Upon 
common law principles the lien on the cause of action 
follows the proceeds into the hands of the client after 
payment to him, 'but * * * it is necessary to determine 
whether the lien settled upon the fund before the defend- 
ant paid it over. Where was the lien during the interval, 
whether long or short, between the time of coming to 
terms and the time of payment ? The statute says that 
the lien cannot be affected by any settlement between the 
parties before or after judgment, but does it mean that no 
settlement whatever can be made without the consent of 
the attorney? It clearly means this unless the lien is 
impliedly transferred to the proceeds of the settlement 
* * * We think the lien is subject to the right of the 
client to settle in good faith without regard to tiie wish of 
the attorney. * * * The right of the parties to thus 
settle is absolute, and the settlement determines the cause 
of action and liquidates the claim. This necessarily 
involves the reciprocal right of the attorney to follow the 
proceeds of the settlement, and if they have been paid 
over to the client to insist that his share be ascertained 
and paid to him, for the defendant is estopped from say- 
ing that with notice of the Uen he parted with the entire 
fund. * * * In this case the plaintiff by standing on the 
settlement, admits that it was made in good faith, and 
thus confirms his lien upon the proceeds, which was not 
defeated by payment to his client, for the defendant paid 
at its peril. It had both actual and constructive notice of 
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the lien, and while it does not appear that it knew the 
share of the fond that the plainti£f was entitled to receive, 
its daty was to ascertain the amount and retain it for 
him.' 

The attorney, therefore, having a lien upon the proceeds 
of the fond, may enforce it and this irrespective of 
whether the client is solvent or insolvent. He is not 
obliged to proceed, in the first instance, against the client, 
but may proceed immediately, as here, against both the 
client and the party. The section of the Code cited clearly 
contemplates a speedy enforcement of the lien. Indeed, 
it provides that the court, upon the petition of the client or 
attorney, may determine and enforce it. The client is a 
necessary party, inasmuch as the issues^ involve a deter- 
mination of hi9 liability to the attorney and the amount 
thereof (Oishei v. Pennsylvania BB. Co., 101 App. Div., 
473). If he is without the jurisdiction of the court, then 
service of process upon him may be obtained by publica- 
tion. 

If the foregoing facts be correct, then it follows that 
this plaintiff has a lien upon the proceeds of the settlement 
which may be enforced against both of the defendants, 
and the next inquiry is as to its ex^tent or amount. Under 
the agreement between the attorney and client the former 
was to have one-half of any settlement or recovery and in 
addition was to receive all costs and interests recovered 
** or to which he may be entitled." The action, as already 
said, was settled for the sum of $100. No costs were re- 
covered and the attorney was not entitled to any costs, 
unless by special agreement with the client, of which there 
was no proof. The costs in an action belong to the client 
(McHvaine v. Steinson, 90 App. Div., 82). The client hav- 
ing the right to settle the action, had the right to determine 
the terms upon which such settlement should be made, 
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and, the costs belonging to him, he had the right to say the 
settlement shonld be without oosts. The attorney was 
entitled to receive one-half of the consideration of the 
settlement This was the agreement, and while it is 
said it is nnconscionable, the court did not so find, and 
there is evidence to sustain the findings as made. This, 
however, was all he was entitled to. He was not en- 
titled to the costs amounting to $95.60 in the negligence 
action and the court erred in its conclusion that he had 
a lien for that amount in addition to the $60. 

Other errors are alleged, but after an examination of 
them they do not seem to be of sufficient importance to 
here receive consideration. 

It follows that the judgment appealed from must be 
modified by deducting therefrom the sum of $96.60, and as 
thus modified the same is affirmed, without costs to either 
party. 

O'Bbien, p. J.; iNCtBAHAM, liAuaHUN and Clabee, JJ. 
concur. 
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ELI P. MILLER and NANCY M. MILLER, Re- 
spondents, V. THE EDISON ELECTRIC ILLUM- 
INATING COMPANY OP NEW YORK, Appellant. 

CouPT OF Appeals, Pebruaby, 1906. 

§§ 968, 1337. 

Action to enjoin nuisance and for damages — Property in 
possession of tenant under lectse — Recovery of dam- 
ages for diminution in rental value. 

An action in equity to enjoin a nuisance and for damages will not 
fail because of the discontinuance of the nuisance pendente lite, 
but the court will retain jurisdiction to award such damages as are 
recoverable. 

Where premises alleged to be damaged by a nuisance are leased, 
while the reversioner can recover such damages as are of a perma- 
nent character, damages for diminution in the rental value during 
the term of the lease can be recovered only by the tenant in 
possession. 

{Decided February, 1906.) 

The plainti£G3 by the institution of this action have 
sought to restrain the defendant from continuing a nui- 
sance, created through the maintenance and operation of 
a plant for the supply of electric light and power, whereby 
their property in neighboring dwelling houses has been 
injuriously affected. They further demanded judgment 
for damages already sustained. The property was in the 
occupancy of a tenant holding under a lease by the plain- 
tiffs. The trial court formulated its decision in findings of 
facts and conclusions of law, and the judgment recovered 
by the plaintiffs thereupon was affirmed by the Appellate 
Division. The facts found, so far as they need to be 
mentioned, show that the plaintiffs became the owners of 
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the prenuBes in question some years prior to 1888, in which 
year the defendant constructed upon premises adjacent 
to those of the plaintifis a power house, equipped with 
machinery and appliances necessary for the purpose of 
generating electricity to be supplied to the public for 
lighting or for power. In 1890 the plainti£fs leased 
their property for a term of five years, receiving a rental 
of $15,000 a year and certain privileges. Shortly prior 
to the expiration of the term of this lease the premises 
were again leased to the same tenant for another term of 
five years from May 1, 1895, at the rental of $12,000 a 
year, with the reservation of the same privileges as in the 
previous lease. In 1900 the premises were again leased 
at a less rental, with the reservation of some additional 
privileges, and with a right to the lessors to share in 
the profits of the hotel business conducted by the 
lessee. After the construction of its power house 
the defendant's operations caused " soot, cinders, ashes, 
steam or water condensing from steam" to be dis- 
charged upon plaintiffs premises. Noises, jars and 
vibrations resulted from the operation of the machinery 
which impaired the peaceful enjoyment of the premises 
and affected their rental value. The court further found 
that, as the machinery was used at the time of the trial, 
no injury was being worked to the plaintifib' property, and 
*' that it was improbable that it would be so used as to 
work injury in the future," but that, as the plaintiffs were 
entitled to the equitable relief prayed for when the action 
was commenced, the court would retain the case and 
award to them their damages. Judgment was directed for 
the plainti£b for such damages in the amount of $4,500. 
The court decided that the plaintiffs failed to establish 
that they suffered any damages after the year 1900, and, . 
though the rental for the premises reserved to them in the 
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new lease of that year was less than that for the prior 
term, the difference ooold be accounted for otherwise than 
by charging it to the defendant's acts. This was explained 
in the changed character of the locality and in tiie fact 
that the lease not only provided that the plaintifls shonld 
have a share of the profits, but that they shonld enjoy 
greater privileges than formerly. These findings of the 
trial court have sufficient support in the evidence. 

Samuel A» Beardaley and Henry J. Hemmens for appel* 
lant. 

Frank M. Harderihrook for respondents. 

CuLLEN, Ch.J.— I adopt Judge Gray's statement of facts 
and I agree with him in the position thi^ this action was 
properly brought in equity; that it was triable by the 
court, and that the defendant was not entitled to a jury 
trial as of right I am unable, however, to concur in the 
view that the plaintifb were properly awarded damages for 
diminution in the rental value of the property. The plain- 
tiffs were in possession of the premises during no part of 
the period for which damages have been recovered, but the 
same were in the occupation of their tenants under a lease 
for a term of years* One of these leases expired during the 
existence of the nuisance, and, as the trial court has found, 
by reason of the nuisance the plaintiffs were compelled to 
rent the premises for a new term at a reduced rent It is 
for this loss of rent that damc^es have been awarded. The 
question as to which party, the landlord or his tenant, is 
entitled to recover for depreciation of the rental value by 
the existence ot a nuisance has involved tlie courts la 
much perplexity. In the elevated railroad cases it has 
been settled that in the case of a lease made after the erec- 
tion and operation of the railroad the landlord, not the 
tenant, is entitled to recover for such depreciation (Kemo- 
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chan V. N. Y. Elevated RR, 128 N. T., 569). In the Kerno- 
chan case there is an elaborate discussion of the question 
by Chief Judge Andrews. A careful analjBis of the opin- 
ion of the learned Judge will show that the decision pro- 
ceeded on the ground that the elevated road was a perma- 
nent structure and intended to be so maintained ; that it 
was constructed in the street under legislative authority, 
and that as ample authority was granted to condemn any 
property rights on which it might trespass, the lessor had 
" no absolute remedy to compel the removal of the struc- 
ture, since the right of condemnation can at any time be 
exercised by the defendants." The learned judge said : 
" It is also a necessary deduction from the circumstances 
attending the making of ordinary leases of improved prop- 
erty, executed after the construction pf the elevated rail- 
road, that the right to recover damages is vested exclus- 
ively in the lessor." To the doctrine of this case the court 
has steadily adhered. When, however, the doctrine was 
invoked to defeat the right of a tenant to recover damages 
against the present defendant for the very same acts which 
constitute a nuisance in the case now before us, it was held 
that the rule in the elevated railroad cases did not apply. 
In Ely V. Edison Electric 111. Co., (172 N. T., 1) a tenant 
hiring after the nuisance was created, recovered the depre- 
ciation in the rental value of the premises. The Appellate 
Division, citing the authority of the Kernochan case, re- 
duced the award to a nominal sum, holding that the tenant 
was not entitled to recover diminution in rental value (54 
App. Div., 427). On appeal to this court the judgment of 
the Appellate Division was reversed, though a new trial 
was ordered because the trial court had awarded damages 
for a period anterior to six years before the commence- 
ment of the action. This court said, per Werner, J.: 
" We think the Kernochan case has no application to a 
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case like the one at bar, and this without reference to 
the fact that it appears affirmatively that the rental paid by 
the plaintiff was the same during the existence of the 
nuisance as it was before. The elevated railroad cases, to 
which class the Kemochan case belongs, are 9ui generis. 
They are governed by principles which apply to no other 
class of cases." The elaborate discussion of the ques- 
tion by Judge' Werner leaves nothing to be now added. 
It is sufficient to say that that case expressly held that a 
tenant under a lease made during the existence of the 
nuisance was entitled to recover the depreciation of the 
value of the occupation of the premises. 

It is said to be the settled rule of law " that where the 
wrongful act affects different interests in the same prop- 
erty the owner of each interest may have his separate 
action against the wrongdoer. Landlord and tenant have 
separate actions, and each, if injured therein, may have 
redress, the one for the injury to the reversion, the other 
for the injury inflicted in diminishing his enjoyment of the 
premises." This statement is doubtless correct, but under 
this rule '^ to entitle a reversioner to maintain an action, 
the injury must be necessarily of a permanent character, 
and that a presumed intention to continue the nuisance is 
not sufficient, even where there is evidence that the 
premises would sell for less if the nuisance werecontined " 
(Mott V. Shoolbred, opinion of Sir George Jessel, M. R, 
20 Eq. Oases, 22 ; see also cases cited in Judge Werner's 
opinion). Here the only injury found by the trial court 
is to the enjoyment and occupation of the premises. That 
does not affect the reversioner. Had the trial court 
found that the operation of defendant's light plant 
cracked the walls or injured the structure, such damage 
would be of a permanent character and the reversioner enti- 
tled to recover. In the present case, however, not only is 
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there no permanent injury to the plaintiffs' buildings, but 
the defendant's plant did not constitute the nuisance, but 
its operation, and such operation was not necessarily or 
inherently injurious, because the trial court found that at 
the time of the trial its operation did not damage the 
plaintiffs. Judge Andrews said in the Kernochan case : 
*' We should be very reluctant to make a decision which 
would expose the defendants to a double action in cases 
like this," and I imagine that the reluctance still con- 
tinues. Nevertheless, if the judgment before us is affirmed 
the defendant will be subjected to a double recovery 
against it, for under the Bly case the tenant is also entitled 
to recover, if in fact he has not already recovered, the 
diminution in the rental value during the same period for 
which the plainti& are awarded damages for such diminu- 
tion. It is not a case like that suggested where the same act 
has caused injury to different persons and each recovers for 
the injury to himself, but here two parties will recover for 
exactly the same injury. I may suggest this further 
distinction between the elevated railroad cases and that of 
a casual temporary nuisance. In the Kernochan case the 
defendant, upon satisfactorily compensating the landlord, 
could continue the operation of its road despite the com- 
plaint of his tenant. Here no release from or settlement 
with the landlord could have* prevented the tenant from 
restraining the operation of the defendant's plant. More- 
over, the lease by the plaintiffs was for a term of years. 
The right of the tenant and landlord then became fixed 
and the damage to the plaintiffs at once. It was the 
diminished rent during the demised term. Had the de- 
fendant ceased the operation of its plant the day after the 
lease the plaintiffs' injury would have been as great as if 
it had maintained the operation during the whole demised 
term. Yet I apprehend no one will contend that the 
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defendant would have been liable for the whole period. 
But if we should assume that such a contention would be 
well founded the restdt would be that the day after the 
lease the operation of the plant might be stopped at the 
suit of the tenant and yet the defendant remain liable to the 
landlord for the loss of rent for the whole term of the 
lease. In other words, the defendant's liability would de- 
pend not on the injury done by its trespass or nuisance, 
but on the manner in which the owner might deal with his 
property. The decision in the BIy case did not pass this 
court without discussion. On the contrary, there was a 
vigorous dissent by Judge Haight (concurred in by two 
other members of the court), who contended that the loss 
in rental value went to the landlord, not to the tenant The 
force of this position was appreciated by the majority of 
the court which, when it decided that the tenant could re- 
cover for that loss, substantially decided that the landlord 
could not. 

I think the judgment should be reversed and a new 
trial granted, costs to abide eveni 

Obay, J. (dissenting). — In my opinion, the right of the 
plaintiffs to bring and maintain this action is clear and 
the defendant's appeal cannot be sustained. The plaintifb 
were shown to have been injured by the defendant's acts 
in the depreciation of the value of the property, as shown 
by the diminished amount of the rent for the premises 
reserved by the lease of 1895. For the prior term of five 
years from 1890, they had been receiving $15,000 a year 
as rent, while for the succeeding term of five rears, from 
1895, they were to receive only $12,000 a year. That 
represented a total loss to the owner of $15,000 for the 
new term and furnished a basis of injury, upon which this 
action was commenced in 1898. 
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I oonsider it to be a settled rale of law that where the 
wrongful act affects different interests in the same property 
the owner of each interest may have his separate action 
against the wrongdoer. Lessor and tenant have separate 
estates, and each, if injured therein, may have redress — 
the one for the injury to the reversion, the other for the 
injury inflicted in diminishing his enjoyment of the 
premises. This rule and its reason ha^e been heretofore 
discussed with such care that I deem it necessary only to 
refer to the recent oases of Eamochan v. N. Y. Elevated 
RB. (128 N. T., 669) ; Hine v. Same (ib., 571) ; Eemoohan 
y. Man. B'y (161 ib., 346), and Bly v. Edison Electric 111. 
Co. (172 ib., 1). If it be a nuisance, which is the subject 
of complaint as injuring adjacent property interests, the 
question is, when the owner not in possession sues, 
whether it has diminished the rental value of his property, 
the difference in that respect being the measure of his 
right to damages. When the tenant sues, his right to 
recover rests upon the ground that his occupancy is dis- 
turbed and the full enjoyment of his possession of the 
premises is prevented by the common nuisance (Francis 
V. Schoellkopf, 53 N. T., 152 ; Hine v. N. T. Elev. RE., 
supra ; Bly v. Edison Electric 111. Co., supra). In the Bly 
case the question discussed was that of the tenant's right 
to maintain an action to abate a nuisance and for damages, 
when in under a lease made during the existence of the 
nuisance. It was held, upon a careful review of the au- 
thorities, in effect, that as there was no justification for the 
maintenance of that which was a nuisance, and hence an 
unreasonable and a wrongful use by the defendant of its 
property, the tenant of the property injuriously affected 
was not deprived of the right to bring an action by reason 
of having acquired the lease thereof during the existence 
tof the nuisance at a diminished rentaL The right to have 
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compensation for injaries actually sustained and to Lave 
the nuisance abated could not thereby be affected. It was 
upon that proposition that the judges of his court divided 
in opinion. As to the right of the owner of property, 
though not in possession, to maintain an action to restrain 
the continuance of a nuisance which threatens injury to 
his reversionary rights and to recover for any damage 
which he may be able to show that he has already sus- 
tained in that respect, I think there should be no doubt. 
It is argued that as the nuisance arises from the method 
of defendant's operation of the power house, presumptively, 
it is but casual and temporary. That is to say, though 
the defendant's building and mechanical plant were perma- 
neat structures, the operation of the machinery in a way 
intolerable and injurious to others, as complained of, could 
not be presumed to continue. Assuming the correctness 
of the proposition, how does it affect the principle upon 
which the legal right of the plaintiffs was founded ? They 
certainly had the right to protect their reversionary in* 
terest against injury. A casual or temporary trespass or 
nuisance, if the latter is of a casual nature, it is true, 
usually affects the possession of the property, and, there- 
fore, gives a right of action to the lessee. But for a 
wrongful act, which diminishes the rental value of the 
property, and which, from the circumstances, may fairly 
be regarded as likely to continue, whether it be in the 
nature of a trespass or of a nuisance, an action will lie 
by a reversioner to redress the wrong, although the lessee 
may equally have his action to redress the wrong inflicted 
upon .his right to peaceable and comfortable possession 
(See Eemochan case, 128 N. T., 559, 566, and the English 
cases cited in the opinion ; as well as the Bly case, supra). 
In this case the rental value of the plaintiff's property, 
when the second lease was made in 1895, was diminished 
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to the extent of $3,000 a year, under conditions of lease 
similar to those of the preceding, and, according to the 
findings of the trial court, the damage to the plainti£[s 
from defendant's operations onlj ceased to be inflicted in 
1900. Thus the defendant's use of its power house in a 
way injurious to others had continued for many years 
after its construction. It had so seriously affected the 
rental value of the plaintiffs' property as to compel them 
to accept a reduced rental in 1895 for a further term, and 
when this action was commenced, in 1898, the threat in the 
situation was the same. However, technically, the nui- 
sance may be termed casual, as caused by the methods of 
the defendant in operating its power house, it was a very 
real menace to the plaintiffs' interests as property owners. 
The case, in my judgment, came within the established 
rule which allows an action to a lessor whose reversion is 
injuriously affected to abate the nuisance by restraining 
its continuance. To say that the nuisance was a casual or 
a temporary one is an answer no more satisfactory than it 
is complete legally to the statement of the owners that 
they had suffered injury in the past by its maintenance 
and would suffer in the future unless it was enjoined. 

It is further argued that as the plaintiffs failed to make 
good their ground to equitable relief by proving that the 
nuisance continued to exist at the time of the trial the 
court should not have retained the action, but should have 
dismissed the complaint It is, however, well settled that 
when a court of equity has gained jurisdiction of a case 
its jurisdiction is not affected by subsequent changes in the 
situation of the parties, if any cause of action survives ; it 
may retain the case generally to do complete justice be- 
tween them by awarding that measure of relief for the 
injury done which the case admits. The jurisdiction 
depended upon the situation at the commencement of the 
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suit with respect to the right to equitable procedure and 
relief, but the measure of the relief would be regulated bj 
the situation at the time of pronouncing the decree (Lynch 
V. Metr. El. RR., 129 N. T., 274 ; Van Allen v. N. Y. El. 
RR., 144 ib.y 174 ; Van Rensselaer t. Van Rensselaer, 
113 ib., 207; Madison Ave. Baptist Church v. Oliver 
Street Baptist Church, 73 ib., 82). The trial court, there- 
fore, committed no error in retaining the cause for the 
purpose of awardmg damages. 

Nor was the action triable, as of right, by a jury. It 
was not originally nor was it so upon the denial of the 
equitable reliei The Code provides for a jury trial where 
the action is simply for a nuisance (sec. 968), but this 
action was brought for equitable relief to restrain the con- 
tinuance of a nuisance, as well as to recover the damages 
occasioned. It was like the action of Cogswell v. N. Y., N. 
H. & H. RR. (105 N. Y., 319), where the distinction was 
pointed out between a common law action for damages 
and the abatement of the nuisance, as in Hudson v. Caryl 
(44 N. Y., 663), and an action where relief by way of injunc- 
tion was asked. 

This case is materially different from that of McNulty 
V. Mt Morris Elec. Light Co. (172 N. Y., 410). for there 
the plaintiff, after the commencement of his action and 
before the trial, had ceased to be a tenant of the premises 
and had removed therefrom. Hence, when the trial came 
on, he had no interest or estate in the premises as to which 
he was entitled to ask for any equitable relief. He had no 
ground upon which to demand of the court anything but a 
judgment for the damages which he had sustained from 
the nuisance complained of while he had been a tenant. 
As Judge Parker observed in the prevailing opinion in that 
case, " before the cause was reached for trial plaintiff had 
passed out of possession of the property, thus parting 
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with the right to the injonction, and there remained 
to him only his claim for damages." In this case the 
plaintifEs had in no sense changed their position. Thej 
came to the trial with their demand for an injunction based 
upon evidence, showing that the farther lease, made in 
1900 for a term of five years, was for a lesser rental, that 
the defendant's building still stood there, with all its 
powerful machinery, and that jarring and vibration still 
existed, though not as frequently as had previously been 
the case. With the plant there, as a permanent structure 
and with capacity to injure the tenants of adjacent dwell- 
ings, the plainti£& had the right to insist upon their ap- 
prehensions of injury to the rental value of their property 
unless the acts complained of were permanently restrained. 
The trial court, however, would not take that view of the 
evidence and decided that " it was improbable that it (the 
power house) would be so used as to work injury in the 
future, except perhaps in case of emergency, and then only 
for a limited time." I do not think the court could justly 
say of the case that it had been shorn of all its equitable 
features, as said in McNulty's Case (supra), before the trial. 
Upon the evidence the plaintifis were deemed by the 
court to have failed in establishing their right to restrain 
the defendant from continuing the operations as then con- 
ducted. I conclude, therefore, upon this point that there 
was no error committed by the trial court in holding the 
case for its judgment as to the relief which the plainti£b 
should be awarded, whether equitable or simply in a 
pecuniary compensation. 

A further question is presented with respect to che 
damages. The trial court awarded the sum of $4,500 for 
the damages sustained from a date six years prior to the 
commencement of the action down to the date of trial. 
When the action was commenced, in 1898, the plaintiffs had 
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submitted to a definite loss, upon the renewal of their 
lease, in 1895, for a term of five years, amounting to $3,000 
a year, or to $15,000 for the whole period. Prior to 1895 
they were receiving the rental value of theb property 
under the lease of 1890. It was erroneous, therefore, to 
award damages for the period antedating the making of 
the new lease of 1895. Then only a loss was first 
sustained, so far as the record shows, which was 
recoverable, in the diminished value of the property due, 
according to the evidence, to the effects of the defendant's 
operation of its power house upon these dwellings and 
their occupants. The amount allowed by the trial court 
was less than one-third of the actual depreciation in 
rental value for the term of five years from 1895 to 1900. 
The Appellate Division, in affirming the judgment, have 
said in the opinion, with respect to these damages, that 
they regarded the case as one where it was possible '' to 
separate the damage allowable from that for which a 
recovery could not be had," and I think they were right. 
While the exercise of our jurisdiction to grant to a 
party such judgment as he may be entitled to (Code, sec. 
1337) is to be exercised upon the facts found by the court 
below, I think it is well exercised in this case in the 
affirmance of the judgment, for the same reason that 
moved the Appellate Division justices. The findings of 
fact plainly state that nothing was awarded to the 
plaintiffs for any damage after the year 1900. They show 
equally clearly that the only damage they had sustained 
before the commencement of the action was in the re- 
leasing of their property, in the year 1895, at a 
depreciation of $15,000 for the whole term of the lease. 
They also show that the moderate award was due to the 
trial judge's conviction that the depreciation in the rental 
value generally was somewhat influenced by other 
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considerations. Therefore^ his finding as to the period 
wherein damages were recoverable was purely formal and 
dearlj inadvertent in its formulation, in view of his 
previous findings of fact. There should be no difficulty 
in affirming this judgment, when the recovery was so far 
within the distinct depreciation of the rental value as 
shown by the facts found. 

For these reasons I advise the affirmance of the judg- 
ment. 

O'Brien, Vann and Werner, JJ., concur with Cullen, 
Ch. J.; Edward T. Bartlett and Haight, JJ., concur 
with Gray, J. 

Judgment reversed, &c. 



In the matter op the application of CATHERINE A. 
LOWERRE AND MART A. ROBBINS for leave to 
mortgaqe, lease or sell real estate of john r. 
reid, deceased, to pat debts. 

Surrogate's Court, Suffolk County, 
September, 1905. 

§ 2760. 

Executors and admimstrators-^^Sale of realty to ^ay claims 

against estate. 

An attorney received from a mortgagor money to pay a mortgage. 

* The attorney converted the money to his own use, and for some 
years continued to pay interest to the mortgagee. Held, that the 
attorney represented the mortgagor, and, having misapplied the 
money, became indebted to the mortgagor in the amount thereof, 
and, on the death of both, the legal representatives of the mort- 
gagor become creditors, within section 2750 of the Code of Civil 
Procedure, and entitled to bring a proceeding for the sale of the 
attorney's real estate to pay the debt. 
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That the payment of interest by the attorney prevented the Statute 
of Limitations from running on the debt representedby the mort- 
gage, and on the claim against the attorney for the conversion of 
the money. 

(Decided September, 1905) . 



Special proceeding brought for the sale of real estate. 
The facts are stated in the opinion. 

NiooU k Young ^ for petitioners. 

Eugene Fishd ( Walter H, Jaycox, of counsel), for ad- 
ministrator. 

Belfobd, S. — This is a special proceeding brought, 
under section 2750 of the Code, for the sale of the real 
estate of John B. Beid, deceased, for the payment of a 
debt alleged to be due the petitioners as executors of the 
will of James Bulger, deceased. The allegation o^ the 
petitioners as to the debt is as follows : The sum of $3,500 
and interest was due and owing from said John R Beid 
to said James Bulger in his lifetime and to jour peti- 
tioners after his death ; said claim being for money paid 
by said James Bulger to said John B. Beid on or about the 
12th day of April, 1888, for the purpose of paying the 
same to one Marietta Purdy, and being the amount due 
and unpaid on a bond and mortgage held and owned by 
her, which said mortgage was a lien upon certain real 
property then owned by said James Bulger and which 
said sum the said John R Beid failed and neglected to 
pay to said Marietta Purdy, but retained the same and 
applied the same to his own use without the knowledge 
of the said James Bulger. The evidence o£Eered by 
petitioners to establish their claim is substantially as 
follows : The witness Hobby testifies that in 1883 he had 
charge of Mr. Bulger's business and bank account, and 
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that in April of that year he drew a check for Mr. Bulger 
to the order of Marietta Pordj for 13,600, in payment of 
the mortgage on the Pearsall farm (conceded to be the 
mortgage in question), and that he handed the check to 
Mr. Bulger ; that the check was afterward paid bj the 
bank on which it was drawn and was finally returned to 
Mr. Bulger by the bank when his book was balanced 
about a year after it was drawn. The witness George H. 
Todd testifies that he was formerly an employ^ of Mr. 
Bulger's ; that some time in the spring of 1883 he went 
with Mr. Bulger to Judge Beid's office; and that Mr. 
Bulger on that occasion handed Judge Beid an envelope 
with a paper inclosed therein, and that Mr. Bulger said 
to Judge Beid that he would find in the envelope a check 
for $3,500, for the mortgage on the Pearsall place, held 
by Mrs. Purdy, of Amityville. He further testifies that 
Judge Beid opened the envelope, took out and inspected 
the inclosure which to the witness looked like a check ; that 
Mr. Bulger said, '' Now that takes the black eye off the 
Pearsall place " ; and that to this remark made by Mr. 
Bulger, Judge Beid replied, " Tes, that wipes all the stain 
out." 

None of this testimony is contradicted. The check itself 
was not produced, but its absence after so long a time, is 
accounted for by one of the witnesses, John H. Bulger, 
who says that a number of old checks of Mr. Bulger's 
were destroyed while in his custody, and that he has 
made diligent search for this check but is unable to find 
it. It would be natural to presume from the foregoing 
facts that the money represented by this check was paid 
to Mrs. Purdy, but Mrs. Purdy was examined as a witness 
and testified that she never received the principal of the 
mortgage from Judge Beid nor from Mr. Bulger, nor from 
his legal representatives, but that the mortgage, being 
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nnpftid, was f oredoaed in the year 1904, after the death 
of both Jadge Beid and Mr. Bulger, and that the amonnt 
doe was paid on the foreclosure and sale of the mort- 
gaged, premises. We have, therefore, this chain of facts 
uncontradicted : First. The check for the amount of the 
mortage was drawn Second. It was delivered to Judge 
Beid« Third. Mrs. Purdy never received the money. 

From this evidence it is impossible to reach any other 
conclusion than that Judge Beid received the money. 
But this is not alL It appears by the testimony of Mrs. 
Purdy that Judge Beid continued to pay her the interest 
on it every year from the time the mortgage was assigned 
to her by Judge Beid as administrator of James Beid, in 
1871, to the date of his death, in 1902, a year and six 
months subsequent to the death of Mr. Bulger. In con- 
firmation of this statement she produces, and there were 
received in evidence, nine letters which were written and 
sent to her by Judge Beid between 1894 and 1902, inclus- 
ive, in all of which he mentions the interest on this mort- 
gage, and in several of which he refers to a check which 
he incloses for $175 yearly interest. Three of these 
letters were written subsequent to Mr. Bulger's death. 
On April 1, 1901, he writes : 

" Inclosed please find check to cancel interest on Pear- 
sail mortgage to date. The mortgage will not be paid off 
during the coming year.'* 

In February, 1902, he writes : 

"The parties responsible do not wish to pay the 
principal of the Pearsall mortgage this year. When they 
want to pay the principal you will have at least three 
months' prior notice. I will have the interest for you 
when it is due. I will mail you check on or about the 
first of April." 

On the 25th of March, 1902, he writes, inclosmg the 



VOLUME XXXV. 263 

Matter of Lower re, Robbins and Reid. 

check for the interest. In some of these letters he speaks 
of having received a draft for the money which he offers 
to send or to hold till she calls at his office. Now, if such 
drafts had actually been received by Jadge Beid, there 
woald be some foundation for a possible supposition that 
the $3,500 check had been disposed of in some mysterious 
way, and that after all Mr. Bulger had not carried out his 
purpose of paying the mortgage and taking the '' black 
eye *' off the farm. And it is obvious that some of these 
drafts must have been received from the executors after 
Mr. Bulger*s death. But both the executors were sworn 
as witnesses, and both testified that no such drafts had 
been made, so that the conclusion is inevitable that Judge 
Beid paid of his own volition and out of his own pocket 
the interest on the mortgage for the two years 1901 and 
1902, and little room is left for doubt that he did the 
same for all the years prior thereto and subsequent to the 
delivery of the $3,500 check to him. I am therefore un- 
able to reach any other conclusion than that Judge Beid 
received and applied to his own use this money. The 
mortgage remained a lien upon Mr. Bulger's land. He 
subsequently conveyed the land with a warranty that it 
was free of incumbrance, and of course he and his estate 
were and are liable upon the covenant. Accepting this 
money from Mr. Bulger, for the purpose for which Mr. 
Bulger paid him the money, constituted Judge Beid the 
attorney for Mr. Bulger. Mr. Bulger evidently trusted 
him and placed the money in his hands for the purpose 
of extinguishing the mortgage, expecting him to do what- 
ever was necessary to be done to accomplish this result. 

It is suggested that there appears to have been no re- 
quest made by Mr. Bulger for a satisfaction piece to have 
been furnished him or any request that the bond and mort- 
gage should be delivered to him after payment, but it is 
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eyident that Mr. Bulger's trust in Jndge Reid was fall and 
complete. It appears from the testimony of Todd that he 
went with Mr. Bulger to Judge Reid's office on many occa- 
sions on legal business, and Mr. Bulger could fairly as- 
sume that Judge Reid would do all that it was necessary 
and proper for him to do under the circumstances. Hav- 
ing accepted the money and agreed with Mr. Bulger as to 
the disposition of it, thenceforth he was the attorney for 
Mr. Bulger and having misapplied the money he was liable 
for it without any demand. The language of Wood v. 
Toung, 141 N. Y. 217, 36 N. K 193, seems to completely 
fit this case : 

'' The facts of the case establish no other legal relation 
between the parties than that of debtor and creditor." 

It was the ordinary case of the receipt of money from 
one to and for the use of another in which the duty rests 
upon the party receiving the money from the moment of its 
receipt to pay it over to the party for whose use it was re- 
ceived. It was Mr. Bulger's money. Judge Reid had no 
lien upon it, no right to retain it, nor any trust duty to 
discharge in respect to it. The law imposed upon him 
the obligation to pay it over to Mrs. Purdy as soon as it 
was received, or at least within a reasonable time, and the 
obligation of the party who has received the money in 
such cases to pay it over and his liability in an action to 
recover the same without any demand before suit has 
been firmly settled by a long line of cases, so that I decide 
that the debt is clearly established, and that no demand 
was necessary before instituting the proceeding. 

The answer of the administrator sets up as a complete 
defense to this proceeding the Statute of Limitations, and 
we are met with the question as to whether or not the 
yearly payments of interest to Marietta Purdy constituted 
such payment as will take this debt out of the Statute of 
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Limitations. Why were these payments made to Marietta 
Purdy ? What was the object of their payment ? Plainly 
and obviously to prevent any action on Mr. Bulger's part. 
Having placed this money in Judge Beid's hands, Mr. 
Bulger has a right to assume that 'his instructions with 
reference to the disposition of the fund had been fully 
carried out. And Mrs Purdy, receiving her interest from 
year to year with unfailing regularity, woxdd have no 
reason to make any demand upon Mr. Bulger And it 
seems to me that this brings the case fairly within the 
doctrine of Wakeman v. Sherman, 9 N. Y. 85, where it is 
held. 

*' That to revive a demand thus barred there must be an 
express promise to pay, * * * or an acknowledgment of 
the debt as subsisting * * * made to the creditor or some 
one acting for him, or, if made to a third person, must be 
calculated and intended to influence the action of the 
creditor." 

The payment of the interest to Mrs Purdy must have 
been with the purpose to prevent action by Mr. Bulger to 
compel the restitution of the money. It was, so far as the 
acknowledgment of the debt was concerned, equivalent to a 
payment direct to Mr. Bulger. When Mr. Bulger paid to 
Judge Beid the money that was to go to Mrs. Purdy, a 
right of action against Judge Beid arose in her favor to 
recover the money, and she could have sued him for it at 
any time. Now, so long as Judge Beid paid her the inter- 
est, her cause of action was not barred by the Statute of 
Limitations. And if Judge Beid could not set up the stat- 
ute as against her, it is quite clear that he could not have 
set it up as a defense against Bulger. In this transaction 
Judge Beid was Mr. Bulger's attorney, and the yearly pay- 
ments of interest to Mrs. Purdy were in my opinion just as 
effective to take the claim out of the Statute of Limitations 
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fts if they had been made to Mr. Bulger himself. I there- 
fore decide that the claim is not barred, and that the pro- 
ceeding for the sale of the real estate can be maintained. 

Issue is raised by the answer as to whether one of the 
pieces of real estate described in the petition is or is not 
subject to the lien of a mortgage given upon premises 
which were subsequently conveyed and from which con- 
veyance this particular parcel was excepted. I am not 
aware that it is within the power of the Surrogate's Court to 
pass upon a question of this kind, nor is it necessary to 
do so. There is no dispute that the fee of this particular 
parcel was in Judge Reid at the time of his death. It can 
therefore be sold subject to any liens that may be upon it, 
and the petitioners must take such measures in that behalf 
as seem to be proper. 

The prayer of the petition is therefore granted, with 
costs to the petitioners. 

Application granted, with costs. 



ADELBERT D. RISLET v. CHARLES H. HARLOW 

AND OTHERS. 

Supreme Court, Oswego Countt, Special Term, 

September, 1905. 

§§ 901, 902. 

Deposition — Return of defective certification for correction. 

Where a motion to suppress a deposition is made by a defendant 
because the commissioner had failed to attach a certificate and 
sign his name to the deposition, as required by sections 901, 902, 
of the Code of Civil Procedure, the plaintiff should be allowed to 
return the defective deposition to the commissioner for proper 
amendment. - 

{Decided September, 1905.) 
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Motion to withdraw a deposition is granted upon con- 
dition. 

Origga^ Baldwin dk Baldwin and Philip S. Hill^ for the 
motion. 

Risley db Love, opposed. 

Wright, J. — The only objections not satisfactorily 
answered in the opposing papers are, first, the allegation 
that the commissioner's certificate is not attached to each 
deposition according to section 902 of the Code of Civil • 
Procedure ; second, the allegation that the commissioner 
did not subscribe his name to each exhibit and to each 
half sheet of each deposition as required by section 901 of 
the Code of Civil Procedure. 

It is proper to allow depositions defective in formal 
requisites to be withdrawn from the files and amended by 
the respective officers taking them. Wallace v. Byers 
(Tex. Civ. App.), 38 S. W. 228. In Brown v. Clark, 41 N. 
H. 242, the proper practice, was held to be the return of 
the whole deposition to the magistrate for a new certificate 
or proper amendment to be by him annexed to the deposi- 
tion and directed to the court where it was to be used. 
See, also, 13 Cyc. 969, 970 ; 6 Ency. PI. & Pr. 606 ; 16 Am. 
Dig. (Cent Ed.) 1186 ; Wells v. Hub Pub. Co., 12 Wkly. Dig. 
426: Eeeler v. Vanderpool, 1 Code B. (N. S.) 289. I 
think, therefore, that the plaintifb should be allowed to 
return the commission and depositions to the commissioner 
for the purpose of amending them by signing his name to 
each half sheet of each deposition and to each exhibit, and 
also for the purpose of attaching his certificate to each of 
the depositions, according to sections 901 and 902 of the 
Code of Civil Procedure. 

An order may be prepared accordingly. Ten dollars 
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costs are awarded to the defendants, to be set off against 
the $20 costs dne the plaintiff from the defendants, as U> 
which the defendants are in default on prior motions. If 
the plaintiff does not desire the order above indicated, 
the motion is granted, with $10 costs to be allowed as an 
offset against the $20 costs above mentioned. 
Ordered accordingly. 



Ik the ICATTBB OF THE ESTATE OF WILLIAM ASHMORE^ 
DECEASED. 

Surrooate's Ooubt, Suffolk County, 
Septembeb, 1906 

§ 2670. 

Administrators and executors — Appointment of a temporary 

administrator on notice. 

The provision of section 2670 of the Code of Civil Procedure that 
notice be given to each party to a proceeding, for the appointment 
of a temporary administrator, who has appeared in the proceeding 
where a petition has been filed for the probate of a will, the pro- 
ponent only is entitled to notice under said section where no 
other person has appeared in such a proceeding. 

It is not a valid ground for setting aside the appointment of tem- 
porary administrators who are executors named in the will be- 
cause they are interested in the estate. 

(Decided September, 1905.) 

Application for a decree reyoking letters of temporary 
administration. 

Baskin & Lapham, for petitioner and others. 



VOLUME XXXV. 269 



Matter of Ashmore. 



Hammond db Hammond, for respondent Bichardson. 
Calvin J. Huson^ for respondent Ashmore. 

BoDiNE, Acting Surrogate. — It is conceded by all the 
parties that the case is one calling for the appointment of 
a temporary administrator. 

The applicants base their contention on two grounds : 
(1) That the surrogate had no jurisdiction to appoint 
a temporary administrator in view of the fact, which is 
conceded, that no notice of the application for said 
appointment was given to the heirs at law and next of kin 
of the deceased. (2) Thai: the temporary administrators 
are disqualified by law from acting in said capacity for 
the reason that both of them are interested in the estate, 
both being legatees named in the will; that Mr. Bichard- 
son is the scrivener of the will, is the executor named 
therein, and in the pending contest proceedings is charged 
with having unduly influenced the testator. That he is 
the proponent of the will and a stranger in blood to the 
decedent. 

As to the first proposition, a petition for the probate of 
the will had been presented to the court and a citation 
issued thereupon. Thereafter, and on the same day that 
said petition was presented by the proponent of the will, 
John E. Bichardson, the executor named therein, Bachel 
Ashmore, the widow of the deceased, presented a petition 
setting forth jurisdictional facts and asking that letters of 
temporary administration issue to herself and John E. 
Bichardson, without notice to any other person or persons. 
Pursuant to said application, letters of temporary 
administration were issued to John E. Bichardson and 
Bachel Ashmore, who duly qualified by the filing of a suit- 
able bond and entered upon the discharge of their duties. 
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Section 2474 of the Code of Civil Procedure provider 
that: 

"The Surrogate's Court obtains jurisdiction in every 
case, by the existence of the jurisdictional facts pre- 
scribed by statute, and by the citation or appearance 
of the necessary parties." 

It is admitted that the case is one calling for the 
appointment of a temporary administrator and the ques- 
tion now becomes, to whom does the law require that 
notice of the application be given. Section 2670 of the 
Code of Civil Procedure says : 

" An appointment of a temporary administrator, * * * 
must be made by an order. At least ten days' notice of 
the application for such an order must be given to each 
party to the proceeding who has appeared,'* etc. 

The proponent of the will was the only one who had 
appeared in the proceeding, and according to the reading 
of the Code, the only one entitliBd to notice. He was pres- 
ent in court when the application for temporary letters 
was presented, and consented to act as one of such admin- 
istrators, which dispensed with the giving of any notice 
whatever, no one else having appeared. 

The applicants for the order have prepared able and 
exhaustive briefs on the points raised in this case, yet 
they have utterly failed to show that any construction has 
ever been put on the notice required, other than what the 
plain language of the law would indicate, and which 
was followed in making this appointment. The case 
of Crandall v. Shaw, 2 Redf. Sur. 100, is the only 
case which I have been able to find, where the question of 
notice was decisive. In that case, a petition for the pro-> 
bate of the will had been filed and a citation issued. Ap- 
plication and appointment of a temporary administra- 
tor was made without notice to any one. The temporary 
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administrator was subsequently remoyed, the court hold- 
ing that notice of the application should have been given 
to the executor, because his having presented a petition 
for the probate of the will was an appearance. Not a 
word is said or suggestion made that the failure to give 
notice to any of the heirs who had not appeared was any 
ground for removal. Notice was considered with reference 
only to the one who had appeared. 

The second proposition presents but little difficulty. 
Section 2670 of the Code of Civil Procedure provides 
that : 

" Letters may issue to one or more persons, competent 
and qualified to serve as executors." 

The appointment rests entirely within the discretion of 
the surrogate, and the surrogate, having once exercised 
that discretion, will not revoke such letters and remove 
the temporary administrators unless the petitioners bring 
themselves within the established rules of law and 
show proper cause for the removal of such adminis- 
trators. Section 2685 of the Code recites the grounds 
for such removal, and the petitioner claims that subdivi- 
sion 1 of said section is applicable to this case. It provides 
that removal may be had — ''Where the executor or 
administrator was, when letters were issued to him, or has 
since become, incompetent, or disqualified by law to act 
as such ; and the grounds of the objection did not exist, 
or the objection was not taken by the petitioner, or a 
person whom he represents, upon the hearing of the ap- 
plication for letters." 

The competencj* of the temporary administrators is not 
questioned, but it is urged that they are disqualified by 
law, because they are interested in the estate and that 
Judge Bichardson, in particular, is disqualified by reason 
of his being the scrivener of the will, the executor named 
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thexein, and the main proponent thereof ; that he is a leg- 
atee named therein ; and that he is charged with having un- 
did j inflnenoed the testator. After an exhanstire search, I 
fail to find a single case where any one or all of the above 
conditions have caused the removal of a temporary admin- 
istrator. There are several cases reported where the qu^- 
tion was raised before any appointment was made, and 
the courts have deemed it advisable not to appoint as tem- 
porary administrator the executor named in the will, or a 
person interested in the estate, l>at the modem practice 
seems to be to the contrary. Bedfield's Surrogate's 
Practice (6th Ed.) § 408, says : 

** Ordinarily considerations of economy will justify the 
appointment of a person named as executor, and the fact 
that he is chafed with having unduly influenced the tes- 
tator will not prevent such appointment, where the alle- 
gations of such influence are vague, and the appointment 
is opposed by but a small interest of the estate. Where, 
however, such appointment would be of advantage to the 
estate, and a majority of the parties so request, it will be 
made almost as a matter of course.'* 

In each of the following cases the executor named in 
the will was appointed temporary administrator : Jones 
V. Hamersley, 2 Dem. Sur. 286 ; Haas' v. Childs, 4 Dem. 
Sur. 138 ; Matter of Bankard, 19 Wkly. Dig. 452 ; Matter 
of Hilton, 29 Misc. Eep. 532, 61 N. T. Supp. 1073; Matter 
of Grant's Estate (Surr.) 49 N. T. Supp. 574. 

In the present case, the petitioner, and the three other 
heirs who have joined with her, and who seek this removal, 
will not be entitled to one penny of the estate if the will is 
proved. In the event that the will is not admitted to 
probate, their combined interest will be only a few 
thousand dollars out of an estate aggregating nearly 
470,000. The persons who will get the major portion 
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of the estate are satisfied with the appointment as made. 
Tlie administrators Lave filed a bond in the sum of 
$160,000, which will amply secure all interests. The estate 
consists almost entirely of stocks and securities which 
have been for several years under the complete cliarge 
and control of the decendent*s agent, J. S. Boughton, and 
he is familiar with the whole estate, and the administrators 
have no private or unsettled business with the estate. The 
temporary administrator, being the executor named in the 
will, is entitled to no commissions for his services, and 
considerations of economy, other things being equal, 
would demand that there be no change in the administra- 
tion of the estate. 

The motion is therefore denied with costs to the tem- 
porary administrators to be paid out of the estate, and 
the injunction order, entered herein on the 19th day of 
July, 1905, is hereby vacated. Let an order be entered 
accordingly. 

Decreed accordingly. 



MART HAJBVET as adminlstratmx of WILLIAM 
AKTN V. ROBERT C. CULLINGS and othebs. 

SuPBEME Court, Schenectady County, Special Tebm, 

Seftembeb, 1905. 

§ 829. 

Competency of witness in transactions zvith decedent. 

Where an action is brought by an administratrix with the will an- 
nexed for the purpose of establishing a trust in certain mortgages 
claimed to have been held in trust by the testator, of the defend- 
ant and for plaintiff and testator, the administratrix should not be 
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allowed to testify to conversations had with the testetor of defend- 
ant as she is not a competent witness, under section 829 of the 
Code of Civil Procedure. 
(Decided September, 1905.) 

Action to establish a trust 

PatUTMfi^ BuUcdey dt Van Kirk, for plaintiff. 

T^UUam P. Hover {H. V. Borat and Walter L Wood, of 
oonnsel), for defendants Cullings and Walpole. 

Sfsncer, J. — On the trial of this action the plaintiff^ as 
a witness in her own behalf, was asked to relate a con- 
yersation with James Callings, the defendant's testator. 
This was objected to on the ground that the witness was 
not competent, under section 829 of the Code of Civil 
Procedure. The court sustained the objection on the 
authority of Poucher v. Scott, 33 Hun, 223^ affirmed 98 
N. Y. 422. Subsequently the plaintiff moved to open the 
case and^ let in the testimony, and the first question now 
to be determined is whether such evidence is admissible. 
The precise question was clearly up in the case of 
Poucher v. Scott, supra, and the General Term of this 
court distinctly held that a plaintiff administrator is a 
party, within the prohibition of the statute, and that the 
enhancement of his fees by a possible recovery makes him 
interested in the event. It also appears from the appel- 
lant's brief in that case that the same question was pre- 
sented to the Court of Appeals, where the judgment was 
affirmed without discussion. The court evidently regarded 
the question as beyond dispute. It is, however, earnestly 
contended by the plaiutiff that the more recent rulings of 
the Court of Appeals in the cases of Matter of Wilson's 
Will, 103 N. T. 374, 8 N. E. 731, and Loder v. Whelpley, 
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Ill N. T. 240, 18 N. E. 874, are in conflict with tbe views 
above expressed, and that it is tlie duty of this court to 
follow the more recent intimation. It is true the opiiiio'n 
in the former case contains expressions in conflict '\^itb 
the ruling in Poucher v. Scott, supra, and should prevail 
were it not for the fact that the same court in 0*Brien v. 
Weiler, 140 N. T. 231, 33 N. E. 687, has since held that 
those cases are not applicable to ordinary actions, but 
only to proceedings for the probate of a will. While I 
find it difficult to follow the logic which draws the dis- 
tinction, nevertheless the distinction is clearly made, and 
this court may not question the same. The application 
for a further hearing ib therefore denied. 

A careful review of the testimony leads to the conclu- 
sion that the plaintiff has failed to prove that the two 
mortgages mentioned in the complaint, or any other prop- 
erty, was held by James OuUmgs in trust for the plain- 
tiff's testator, William Akin. The principal witness for 
the plaintiff is E. C. Dutra, the husband of the defendant, 
Anna Dutra. He gives the details of a conversation which 
he held with James Gullings, about March, 1902, while he 
was acting as aprent for his wife. But a letter written by 
the wife to Mr. Callings, in July, 1895, is altogether in- 
consistent with the construction which the plaintiff asks 
the court to put upon the conversation. Although the letter 
is in evidence solely as against its author, it nevertheless 
tends to throw doubt upon the accuracy or reliability of 
her husband's recollection. The defendant is therefore 
entitled to a judgment dismissing the complaint, with 
costs. I see no grounds for imposing costs upon the 
plaintiff individually. 

Let findings of fact and conclusions of law be prepared 
and submitted in compliance with the foregoing. 
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PATRICK LARKIN v. JOHN McNAMEE, executor 
OF EDWARD GORMAN, deceased, and othebs. 

SuPBEMB Court, Appellate Division, Second Depabtmsnt, 

December^ 1905. 

§§ 2663a, 3228, 3229, 3230. 

Action to annul frabate— Costs are in the discretion of court. 

Code Civ. Pro., Section 3228, provides that plaintiff is entitled to 
costs, of course, upon the rendering of a final judgment in his 
favor in an action in which a claim of title to real property arises 
upon the pleadings. Section 3229 provides that defendant shall 
have costs in case plaintiff is not entitled thereto in the cases enu- 
merated in the preceding section. Section 3230 provides that, 
except as prescribed in the two preceding sections, the court, upon 
the rendering of final judgment, may in its discretion award costs 
to any party. Section 2653a authorizes the institution of an action 
to annul the probate of a will, and requires the issue of the plead- 
ings in such actions to be confined to the question whether the 
writing produced is or is not the last will of testator. Held, that 
an action to annul the probate of a will is not, although testator's 
property includes real estate the title to which will be affected by 
the results of the action, an action in which a claim of title to real 
property arises upon the pleadings, within the meaning of section 
3228, and consequently the award of costs is discretionary, and the 
successful party to the action is not entitled to costs as of right. 

(Decided December, 1905.) 

Appeal by defendant executor, from a part of the judg- 
ment rendered, and from an order directing the payment 
of costs from funds in his hands. 

Hooker, J.— In this action, brought pursuant to the 
provisions of section 2653a of the Code of Civil Procedure, 
the plaintiff seeks to have declared invalid the probate of 
the will of Edward Gorman, deceased. The trial resulted 
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in a judgment declaring the paper writing prodnoed to be 
liis Talid last will and testament, and that all parties to 
the action, and all persons claiming under them subee- 
qnent to the commencement of the action, be forever re- 
strained from bringing or maintaining a defense in any 
action or proceeding based npon the claim that such 
writing is not the last will and testament of the deceased. 
The judgment also provided for the payment of costs to 
the plaintiff to the defendant executor, and to the defend- 
ant Boonej, guardian ad litem of Margaret Burns, an in- 
fant, out of the funds in the hands of the defendant exec- 
utor, as such. The executor appeals from so much of the 
judgment as adjudges that any of the parties be paid costs 
and allowances out of the funds in his hands. 

There are two forms of action in which costs are to be 
taken under the Code. In one they belong, of course, to 
the prevailing party ; in the other they may or may not 
be allowed, in the discretion of the court. Sections 3228, 
3229, and 3230 of the Code of Civil Procedure seem to be 
the only provisions affecting the questions presented. 
Section 3228 prescribes the cases in which the plaintiff is 
entitled to costs of course ; section 3229 provides that the 
defendant shall have costs in case the plaintiff be not en- 
titled thereto in the cases enumerated in the preceding 
section ; and section 3230 provides that, except as pre- 
scribed in the last two sections, the court may, upon the 
rendering of the final judgment, in its discretion, award 
costs to any party. The inquiry is : Does this action fall 
within any one of the classes described in section 3228 ? 
If so, the defendant as the prevailing party is entitled to 
costs, and no other party may have costs or allowances, 
either of course or by the discretionary award of the 
court. 

The only part of section 3228 which has any bearing 
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upon the question presented bj this appeal provides that 
the plaintiff is entitled to costs of course, upon the ren- 
dering of a final judgment in his iavor in " an action, tri- 
able by a jury, to recover real property, or an interest in 
real property, or in which a claim of title to real property 
arises upon the pleadings, or is certified to have come in 
question upon the trial." If this is an action to recover an 
interest in real property, or one '' in which a claim of title 
to real property arises upon the pleadings,** as those 
clauses are used in the Code, the defendant, being the 
successful party, is entitled to costs ot course. 

The character, scope, and purpose of an action brought 
under section 2653a of the Code are fully defined and 
limited by the words of tlie section itself. It is an action 
to determine the validity or invalidity of the probate of a 
will, and may be brought by any person interested as 
devisee, legatee, or otherwise, in the will or codicil, or by 
any person interested as heir at law, next of kin, or other- 
wise, in any estate any portion of which is affected by the 
will or codicil. The issue of the pleadings in such actions 
must be confined to the question of whether the writing 
produced is or is not the last will and codicil of the 
testator, or either. It must be apparent, therefore, that 
this is not an action to recover real property or an iuterest 
therein, or in which a claim of title thereto arises upon the 
pleadings, as those words are evidently used in section 3228. 
The question of title to real estate is a mere incident 
to the action, and the judgment will determine questions 
which may or may not affect title to real property, accord- 
ing as the estate affected or purporting to be affected by the 
will embraces real property or is made up of personalty 
alone. While upon the pleadings in this case it is appar- 
ent that the plaintiff claims interests of certain of the 
defendants, and while, incidentally, title to certain real 
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estate is inyolved and may be affected by the judgment, 
yet an issue in respect thereto does not arise upon the 
pleadings ; for by the express language of the statute the 
issue in such an action is confined to the question, whether 
or not the writing produced is the will of the testator. 

The adoption ot this construction is to be favored, 
because it makes for consistency in awards of costs in 
actions of this character. Had there been no real 
property in the estate of the testator, it could not, of 
course, have been claimed in any view that the action was 
one to recover real property, or in which a claim of real 
property might have arisen on the pleadings, and there 
could have been no claim that the action fell within the 
purview of section 3228 of the Code, with the result that 
costs are in the discretion of the court. It would be 
anomalous and to be deprecated if in one action brought 
pursuant to section 2653a of the Code where the res of 
the estate happened to be realty alone, costs were awarded 
of course, while in an action in which the parties, proce- 
dure, and issues were exactly similar, and which happened 
to affect the will of a testator who left nothing but person- 
alty, the costs should be in discretion. 

Our conclusion is that an action of this character falls 
within the provisions of section 3230 of the Code, by 
reason of its exclusion from the provisions of section 3228 ; 
and hence the costs were in discretion, and that part of 
the judgment appealed from by the defendant executor 
may not be disturbed. 

The verdict upon which the judgment was entered was 
directed by the court at the close of the evidence, and the 
plaintiff has appealed from the judgment and from an 
ord erdenying a motion for a new trial. We have exam- 
ined the questions presented by his appeal, and are of 
opinion* that the judgment is likewise right in respect 
thereto. 
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The judgment in its entirety most therefore be affirmed, 
without costs. 
All concur. 



ELIZABETH D. MILLER v. NEW YORK & NORTH 
SHORE RAILWAY COMPANY. 

CouBT OF Appeals, November, 1905. 

§ 1022. 

Eminent domain — Findings of referee — Injunction, 

In an action by an abutting owner to restrain the construction of n 
street railway in front of her premises, on the ground that she 
was the owner in fee to the centre of the street, the trial court 
found that plaintiff was the owner in fee of the land mentioned in 
the complaint, describing it by metes and bounds, one of which 
was the street in front of the premises ; but no finding was made 
as to whether plaintiff's title extended to the centre of the street 
or not. Held, that the finding did not authorize a judgment dis- 
missing the complaint. 

Where a judgment of che trial court is unwarranted by any aspect of 
the finding contained in its decision, which is in short form as 
authorized by Code Civ. Pro., section 1022, prior to its amend- 
ment in 1903, the Court of Appeals is not bound to assume that 
the trial court found all the facts warranted by the evidence and 
necessary to support the judgment. 

{Decided November, 1905.) 

Appeal from Supreme Court, Appellate Division, Second 
Department. 

This action was brought to restrain the defendant from 
building and operating its electric street railway in front 
of plaintiffs premises, which are situated on the southerly 
side of Fulton street, borough of Queens, city of New York. 
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At the place in question, Fulton street was formerly 
known as the '* Hempstead and Jamaica Turnpike Road." 
Plaintift*s premises have a frontage of about 537 feet on 
this highway, commencing at a point about 756 feet 
easterly from the intersection of its southerly side with 
the easterly side of Springfield road. The defendant, the 
New Yoik & North Shore Railway Company, was organ- 
ized in 1897 for the purpose of constructing and operatiug 
a street surface railroad in the borough of Queens, city of 
New York. It is the successor in interest 6t the Long 
Island Electric Bailway Company, which was organized 
in 1894 and authorized to operate a similar railroad in the 
county of Queens. Two causes of action are set forth in 
the complaint The fii*st is founded upon allegations to 
the effect that the plaintiff is the owner in fee to the centre 
of Fulton street, and that her title therein has never been 
acquired by the defendant. The second proceeds upon the 
theory tbat the defendant has never obtained the consents 
required by law, either from the local authorities or the 
abutting property owners. 

Alfred A, Wheat and James A. MacElhinny, for appellant. 

Oeorge F, Hickey and William E. Stewart, for respon- 
dent. 

W£BN£B, J. — ^The first cause of action set forth in the 
complaiut is fouuded upon tlie plaiutiff*s alleged owner- 
ship of the fee in the southerly half of Fulton street in 
front of her premises. If she is such owner, she can 
restrain the building of the defendant's railroad in front of 
her premises, unless she has consented thereto or her 
title to the street Las been acquired by the defendant. 
Peck V Schenectady Ry. Co., 170 N. Y. 298, 63 N. E. 357 ; 
Paige V. Schenectady Ry. Co., 178 N. Y. 102, 70 N. E. 213. 
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The decision of the trial court is in the short form, 
under section 1022 of the Code of Civil Procedure as it 
stood before its amendment by chapter 85, p. 237, of the 
Laws of 1903. A^ bearing upon the first cause of action, 
the learned court found that the plaintiff is the owner in 
fee of premises situate on the southerly side of Fulton 
street, in the borough of Queens, New York city, de- 
scribed as ^* all that certain piece or parcel of land, with 
the building and improvements thereon, situated, lying, 
and being in the town of Hempstead, Queens County, state 
of New York, * * * described as follows, to wit : * * * 
Beginning at the main road leading from Jamaica to 
Hempstead ; from thence southerly * * * ; thence easterly 
(and by various metes and bounds * * * to a certain fence); 
thence along said fence as it now stands for a division 
fence along said William Martins and Widow Highe's 
land to the main road aforesaid ; thence along the main 
road to the place of beginning, containing 35 acres, be the 
same more or less." This is the only finding contained in 
the decision in any way relating to the first cause of 
action. When this finding is examined in the light of sec- 
tion 1022 of the Code of Civil Procedure, as that section 
stood before its amendment in 1903, it is evident that the 
learned trial court either failed to make any decision 
whatever upon the first cause of action, or, on the con- 
trary, arrived at a conclusion of law directly at variance 
with the fact found. The so-called " short torm " decision 
was authorized by that part of section 1022 which permit- 
ted a court or referee to " file a decision stating conciselr 
the grounds upon which the issues have been decided." It 
will be observed that the decision before us simply affirms 
the plaintiff's ownership of her premises according to the 
description given, but it is silent upon the all-important 
question whether her title extends to the centre of the 
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street or not. If this silence is to be regarded as a 
failure on the part of the trial court to pass upon that 
question, then the jadgment must be reversed because 
the plaintiff is entitled to have it decided and to have the 
grouuds of the decision concisely stated. If, on the other 
hand, ilie finding of the description in hsBC verba is to be 
treated as the equivalent of a finding that the plaintiff is 
the owner in fee of the southerly half of Fulton street 
in front of her premises, subject only to the easement of 
the public therein, then the judgment is unauthomed, 
because the conclusion of law upon which it rests is 
irreconcilable with the fact found. The description as set 
forth in the decision carries the plaintiff's title to the 
centre of the highway. ''In this state, as between 
grantor and grantee, the conveyance of a lot bounded upon 
a street carries the land to the centre, and there is no 
distinction in this respect between the streets of a city and 
country highways. The rights of the public in a street or 
highway are no higher or other than those of a mere 
easement and the proprietors on each side presumptively 
own the soil in fee to the centre thereof." Paige v. 
Schenectady Ry. Co., 178 N. T. 102, 111, 70 N. E. '213, 
citing Bissel v. N Y. C. R. R. Co., 23 N. T. 61 ; Wager v. 
Troy Union R R Co., 25 N T. 526, 629 ; White's Bank 
of Buffrtlo v. Nichols, 64 N. Y. 65, 71 ; Wallace v. Fee, 50 
N. Y. 694 ; HoUoway v. Southmayd, 139 N. Y. 390, 34 N. 
E 1047, 1052. 

The learned counsel tor the respondent invokes the rule 
that, when a judgment entered upon a short decision has 
been unanimously affirmed by the Appellate Division, this 
court is bound to assume that the trial court found 
all the facts warranted by the evidence and neces- 
sary to support the jud^rment. Amherst College v. Ritch, 
151 N. Y. 321, 45 N. E 876, 37 L. R. A. 305 ; People ex 
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rel. Manhattan Railway Oo. v. Barker, 152 N. Y. 435, 46 
N. E. 875. This rale has no application to the case at bar. 
As we have already stated, the court either decided the 
question of plaintiff*8 title to the bed of the southerly side 
of the street, or it failed to decide that question. If it 
failed to make a decision upon that essential element of 
the case, it is obvious that this unanimous affirmance rule 
cannot be applied for the purpose of giving effect to a judg- 
ment that is void upon its face ; and so, on the other hand 
if we treat the question as having been decided, the unani- 
mous affirmance rule is equally inapplicable. The descrip- 
tion of plaintiff's premises contained in the decision of the 
court presumptively carries plaintiff's title to the centre 
of the street The trial court has found no facts which 
tend to rebut the presumption that the plaintiff owns to 
the centre of the street. In the absence of such a finding, 
the trial court's conclusion of law, to the effect that the 
complaint should be dismissed, is not warranted by the 
facts found. The case of Kennedy v. Mineola, H. & F. 
Traction Co., 178 N. T. 508, 71 N. E. 102, is not in conflict 
with the views here expressed. In that case there was an 
affirmative finding that the plaintiff was not the owner of 
the highway in front of his premises, and it was therefore 
properly held that this court could not look into the 
record to ascertain whether there was any evidence to 
support that finding. 

The judgment herein should be reversed, and a new trial 
granted, with costs to abide the event. 

CuLLEN, C. J., and Gray, Baktlett, Haight, and Vann, 
JJ., concur. O'Brien, J., absent 

Judgment reversed. 
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NATIONAL CONTRACTING COMPANY v. HUDSON 
RTVEB WATER POWER COMPANY. 

supbeice coubt, appellate dlyisiox,' fib8t 
Depabtment, Deoexbeb, 1906. 

§ 494. 

Pimding-^ Withdrawal of demurrer. 

Where plaintiff demurs to a defense under Code Civ. Pro., section 
494, on the ground of insufficiency, thereby admitting the facts 
alleged, and an order sustaining the demurrer is reversed on ap- 
peal, and it is adjudged without reserving leave to plaintiff to 
withdraw the demurrer that the same be overruled, and the de- 
mnrrer not withdrawn, defendant is entitled to a final judgment 
dismissing the complaint. 

A demurrer cannot be withdrawn without leave of court, and such 
leave is within the discretion of the trial court. 

{Decided December, 1905.) 

Appeal from judgment on report of referee. 

Richara L. Hand^ for appellant 

L, Laflin Kellogg, for respondent. 

Ingraham, J. — This action is brought to recover damages 
for the breach of a contract for the constraction of a dam 
across the Hudson river at Glens Falls, in the state of 
New York. The action was tried before a referee, who 
reported in favor of plaintiff, and judgment was entered on 
that report, from which the defendant appeals. Upon the 
trial before the referee, and after the plaintiff had opened 
his case, counsel for the defendant made a motion to dis- 
miss the complaint upon several grounds. Upon that 
motion Jie called the attention of the court to the judg- 
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meat of this coart entered upoa a remittitur of the Court 
of Appeals overruling a demurrer interposed bj the plain- 
tiff to a separate defense to the entire cause of action 
set up in the complaint, and claimed that that judgment 
was an adjudication that a defense pleaded to the plaintiff's 
cause of action was a good defense, as it conclusivelj ad- 
mits the absence of a condition which the court adjudged 
was essential to the plaintiff's right to recover, and, facts 
alleged being oonolusivelj admitted by the demurrer, the 
judgment entered is in effect an adjudication that the 
defendant had a good defense to plaintiff*s cause of action 
and that the defendant was entitled to a dismissal of the 
complaint That motion was denied, to which the defendant 
excepted. 

The record thus produced bj the defendant was a judg- 
ment overruling a demurrer to thr> third separate defense 
in the defendant's answer. The defendant, in answering 
the complaint, for a third answer end defense to the amend- 
ed complaint herein alleges : 

*^ That the plaintiff and the defendant entered into a con- 
tract in writing as hereinbefore, and in answer or division 
thereof marked 1 alleged, that by the terms of said contract 
it was, among other things, expressly provided and agreed 
as follows : To prevent all disputes and litigation, it is 
further agreed by, and between the parties to this contract 
that the engineer, William Barclay Parsons, or H. De B. 
Parsons, or their successors, either or both of them, shall be 
referee in all cases to determine all the questions that may 
in any way arise under this contract, and the amount or the 
quantity of the work which is to be paid under this con- 
tract, and to decide all questions which may arise relative to 
the fulfillment of this contract on the part of the contractor, 
and the findings, estimates, and decisions of said engineers, 
or either of them, shall be final and conclusive. That the 
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plaintiff has neither obtained or requested any finding, 
estimate, or decision of the engineers aforesaid, or either of 
them, nor has it requested this defendant to obtain the 
same or to submit an j of the matters in question to them." 

It will be noticed that this was pleaded as a separate and 
distinct defense to the cause of action upon which plaintiff 
sought to recover. To this defense the plaintiff demiirred 
upon the ground that it was insufficient in law on the face 
thereof. By that demurrer the plaintiff admitted the truth 
of the facts alleged in the third answer and defense, and 
claimed that such defense was insufficient as an answer to 
the plaintiff's cause of action. The issue of law thus came 
on for trial at Special Term, where the demurrer was sus- 
tained, with leave to the defendant to serve an amended an- 
swer amending this third defense, and interlocutory judg- 
ment was entered thereon. The defendant appealed from 
the interlocutory judgment to this court, where such judg- 
iii^iit was affirmed. The defendant then applied to this 
«• >art for leave to appeal to the Court of Appeals, which 
w;i^ granted, and the following question certified : 

'' Is the third answer and defense set up in the defend- 
iiit*s answer to the amended complaint hei'ein insufficient 
i 11 law upon the face thereof ? *' 

Leave having been granted and the question certified to 
ilie Court of Appeals for determination, the defendant ap- 
p.\aled, and upon that appeal the judgment of this court 
was reversed and the demurrer overruled. The remittitur 
from the Court of Appeals was that that court '' did order 
and adjudge that the orders of the Appellate Division and 
Special Term of the Supreme Court appealed from herein 
be, and the same hereby are, reversed and questions cer- 
tified answered as stated in the opinion." And it was fur- 
ther ordered that the record and proceedings in the Court 
of Appeals be remitted to the Supreme Court in the First 
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Departineut, there to be proceeiled upon accordiDg to law. 
The opinion of the Court of Appeals is reported in 170 
N. Y. 439, 63 N. £. 450, and the conclusion which that court 
arrived at was : 

" If, then, the * third ' defense simply pleads plaintiflTs 
non-compliance with the essential condition precedent, it 
cannot be said to be insufficient As has been stated, the fact 
that we have not the whole agreement before us renders it 
difficult, if not impossible, to accurately construe the precise 
meaning of this clause of the contract, and in view of the 
favorable inferences to which the defendant is entitled in 
testing the sufficiency of his pleading, we are constrained 
to hold that the demurrer to this defense was not well 
taken. The certified question is therefore answered io 
the negative, and the order of the Appellate Division and 
interlocutory judgment of the Supreme Court should bo 
reversed, with costs in all courts." 

Upon the return of the record to this court, an order was 
entered making the judgment of the Court of Appoals the 
judgment of this court, and upon that order a final judg* 
ment was entered by which it was " ordered, adjudged, and 
decreed that the interlocutory judgment entered herein on 
the 2d day of May, 1902, and the interlocutory judgment 
of affirmance entered herein on tbe 3d day of February, 
1902, sustaining the demurrer interposed by the plaintiff 
to tbe third answer and defense set up in the defendant's 
answer herein on the ground that the same is insufficient 
in law upon the face thereof, be, and the same hereby are, 
reversed. And it is furtlier ordered, adjudged, and decreed 
that the demurrer of the plaintiff herein to the third an- 
swer and defense set up in the defendant's answer herein, 
on the ground that the same is insufficient in law upon the 
face thereof, be, and the same hereby is, overruled." And 
a judgment for costs was awarded in favor of the defend* 
ant against the plaintiff. 
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Bj sactioa 491 of the OolU of Oiril Prooedare the 
plaiatiff maj demur to a ooaater-olaim or defease consist- 
ing of new matter ooutained in the answer, upon the 
ground that it is insufficient in law upon the face thereof. 
And the plaintiff demurring to this separate defense, 
admitting the facts therein alleged, and conceding these 
facts to be true the question presented was whether such 
facts thus admitted were a defense to the plaintiff's c^use 
of action. That question wa^) determined in favor of the 
defendant by a judgment of this court upon a remittitur 
from the Ov>urt of Appeals. No leave to withdraw the 
demurrer was reserved to the plaintiff by the judgment, 
nor was such demurrer ever withdrawn so far as disclosed 
by the record. Upon this state of the record it seems to 
me clear that the defendant w is entitled as a matter of 
law to a final jaig:n3nt dismU^in:; the complaint. The 
demurrer was a pleading in the action, it was on file with 
the clerk of the court, it admitted the allegations constitut- 
ing this third separ^ite defense, and it had been adjudged 
by the C >urt of Appeals that the^e fasts thu^ alle^^d and 
admitted were a sulfijient dafense to the plaintiff's cause 
of action upon which was entered the judo^ment of this 
court that the facts thus admitted by the pl^adins^ were 
a good deft^nse to the action. Thus upon the pleadings 
the defendant was entitled as a matter of right to a final 
judgment in its favor. 

In the EucvclopsdJia of Pleading <fe Practice (volume 6, 
p. 366) it is said : 

"If, after a demurrer is overruled, the demurrant fails 
to ask leave to plead over or answer, and abides by bis 
demurrer, the submission of the case on demurrer is a 
final submission, and the julsrm'^nt thereon is final." 

In Cutler v Wriglit, 22 N. T. 472, in speaking of a reply 
to a counter-claim set up in an answer, the ntle in respect 
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to which is the same as that rehiting to new matter set up 
iu the answer as a complete defense to plaintiff's cause of 
action, the Conrt of Appeals said : 

/'When, therefore, new matter was set up in a reply, 
under section 153 the defendant had two ways to meet it ; 
First, if he deemed it insufficient to avoid the defense 
interposed by him, he could demur thereto, as authorized 
by section 155 ; and, if he wished to controvert the facts so 
set up, he was not concluded by them on the trial, but the 
plaintiff would be left to prove them, and the defendant 
would then be at liberty to countervail them by proof 
either in direct denial or by way of avoidance. If he 
elected to admit the facts stated in the reply, and claims 
that they were insufficient in law to repel the defense inter- 
posed Vyr him, the means of doing that were provided by 
section 155. * * * The defendant in this action elected 
to rely upon the rights secured to him by section 155, and 
interposed a demurrer. It is well settled that a demurrer 
admits the facts pleaded, and merely refers the question 
of their legal sufficiency to the decision of the court 1 
Chit. Pr. 700. After judgment passed for plaintiff on the 
demurrer no further issue of the fact remained to be tried 
as to the matters set up in the pleading demurred to. If 
there had been no issue of fact raised by the defendant's 
answer, the plaintiff would have been entitled, under 
sections 269 and 246, to enter judgment against the 
defendant as upon his failure to answer. * * * On the 
trial of these issues of fact the plaintiff was not called 
upon to prove those matters which the defendant had ad- 
mitted by his demurrer. By the judgment on it, they 
stood on the record found in favor of the plaintiff." 

It has always been the rule that a demurrer cannot be 
withdrawn without leave of the court, and that whether 
such leave should be granted is within the discretion of 
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trial court. Fisher v. Gould, 81 N. T. 228 ; Simson y. 
Satterlee, 64 N. T. 667. 

Standing; upon the record, the facts constitutiug this 
defense having been formally admitted bj the plain tiff, the 
defendant was entitled upon the record to judgment in ifs 
fayor. Tiie learned counsel for the respondent in his 
brief, quoting from the opinion of the Court of Appeals, 
says : 

" The learned court also observed that this conclusion 
was reached on a reading of the contract provision and 
giving to it the favorable inferences which it was required 
to do in support of the defense ; and that, when all the 
facts were open for consideration, an entirely different 
view might be taken." 

We do not dissent from this view, but the difficulty is 
t]iat the facts were not open for consideration, as by the 
demurrer interposed by the plaintiff, which has not been 
withdrawn and which it has received no leave to withdraw, 
the facts alleged are conceded and not open for con- 
sideration. 

Upon the merits, however, I do not think that the 
evidence justified the finding of the referee that there was 
a breach of the contract by the defendant. The complaint 
alleges that after the making of the contract the plaintiff 
proceeded to carry out and perform the same in accord- 
ance with tlie conditions and agreements therein con- 
tained, and has completely carried out and performed the 
same so far as it has been permitted so to do. It farther 
alleges that on or about tho 15tli day of December, 1900, 
there had been earned by the plaintiff under said contract 
since October 31, 1900, the date of the last work contained 
in the November estimate, an amount which, according to 
said contract prices, was largely in excess of SI, 000, to wit, 
a sum amounting in the total to about $30,000 ; that on or 
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about the said 16th day of December, 1900, the plaintiff 
duly demanded of the engineer in charge under said con- 
tract that he should make the estimate provided therein 
as aforesaid as a basis for the monthly payments, and 
also duly demanded of the defendant that it should pay to 
the plaintiff 85 per centum of the value of the work so 
done completely in place on the last day of November, 
1900 ; that, though duly demanded, the engineer refused 
to make said estimate, and defendant wrongfully refused 
to make said payment. The action was, however, com- 
menced on the 8th day of December, seven days before 
the demand, and a cause of action at law cannot be based 
upon a demand made upon the engineer on the 15th day 
of December, where the action to recover upon it was com- 
menced on the 8th day of December. 

The complaint also alleges : 

*' Thai while the plaintiff was in good faith attempting 
to carry out and perform the said contract so made by 
them, as aforesaid, in accordance with the terms thereof, 
and to build the masonry dam therein provided, the 
defendant refused to permit the plaintiff to build the said 
dam so called for in said contract of masonry as aforesaid, 
but insisted that the plaintiff should construct and build a 
dam fundamentally different from that contracted for, to 
wit : A dam partly of earth and partly of masonry. And 
further in violation of the terms of the contract the defend- 
ant caused the engineer, its agent, to give orders and 
insist upon work being done at times and in violation of 
the terms of the contract and wrongfully refused to make 
the estimates or payments therein provided, and without 
any notice took possession of the work that the plaintiff 
was performing, and having proceeded, in violation of the 
plaintiff's right, to carry out and perform the same. That 
by reason of the said, and other wrongful acts upon the 
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part of the defendant, the defendant has been guilty of a 
breach ot the contract sned upon herein, and thereby the 
plaintiff has suffered great loss, damage and expense, to 
wit : not only in the value of the work done and materials 
and machinery purchased for said work and not paid for, 
but also in the amount of profits that it would have made 
if it had been permitted to proceed and carry out the 
terms and conditions of said contract.'* 

The learned referee found : 

'* That while the plaintiff was in good faith attempting 
to carry out and perform the said contract made by them 
as aforesaid, in accordance with the terms thereof, and 
to build the masonry dam therein provided, the de- 
fendant refused to permit the plaintiff to build the said 
masonry dam so called for in said contract as aforesaid, 
but insisted that the plaintiff should construct and build a 
dam fundamentally different from that contracted for, to 
wit, a dam of earth and partly of masonry. That the 
plaintiff continued the work under said contract until the 
23d day of November, 1900, when, receiving no answer 
from the defendant to its communication of November 23, 
1900, m which it notified the defendant that it elected to 
treat the insistence of the defendant in requiring the work 
to be done under the substituted plan, and its refusal to 
permit the plaintiff to construct the masonry dam under 
their contract, as a breach of contract, declined to proceed 
with the work of constructing an earth dam, and would 
hold the defendant responsible for damages resulting from 
the wrongful act unless it received a satisfactory reply, it 
stopped work entirely under the said contract and re 
moved its plant from the said work. On November 23, 
1900, the plaintiff refused to further perform the contract, 
stopped all work, and finally and permanently withdrew 
it^ plant and left the premises.** 
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. And as a conclasion of law the referee found : 
** That the refusal of the plaintiff to perforin the contract 
under the original plans, agreement, and specifications, 
and the insistence of the defendant upon the performance 
of the contract under the substituted plans being a fun- 
damental and structural change from the original construc- 
tion, constituted a breach of the contract on the part of the 
defendant. " 

The learned referee thus based the plaintiff's recovery 
solely upon the breach of the contract by changing the 
plans for the construction of a dam from a masonry dam 
to a dam partly of masonry and partly of earth. The 
contract which was introduced in evidence provided that 
the contractor (plaintifiT) " is to furnish all the mat(^rial 
and to do all the work necessary to build a dam across 
the Hudson river, in the townships of Moreau and 
Luzerne, in the counties of Saratoga and Warren, state of 
Mew York, and at a point about five (5) miles down the 
river from the dam at Palmer's Fall's. The dam is to be 
in accordance with plans marked Hudson Hiver Water 
Power Company, dated April 14th, 1900, and signed by 
Wm. Barclay Parsons and H. De B. Parsons, consulting 
engineers. The work will also be built in conformity 
with these specifications. These plans show only the 
general character of the work, and during the progress of 
such working plans will be furnished from time to time by 
the engineer as he may deem necessary. " It also provided 
that the dam should be built of masonry approximate to 
the line shown. The contract also contained a provision 
''that the engineer may make alterations in the line, grade, 
plan, form, position, dimensions, or material of the work 
herein contemplated, or of any part thereof, either before 
or after the commencement of construction." It further 
provided : 
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'^ Should it be found desirable by the company to make 
alterations in the form or character of any of the work, 
the said company may order such alterations to be made, 
defining them in writing and drawings, and they shall be 
made accordingly; provided, that in case sach changes 
increase the cost of the work, the contractor shall be 
fairly remunerated ; and in case they shall diminish the 
cost of the work, proper deduction from the contract price 
shall be made ; the amount to be paid or deducted to be 
decided by the engineer.** 

The contract further provided : 

'' And it is also understood and agreed that, in case of 
alterations, so much of this agreement as is not necessarily 
affected by such alterations shall remain in force upon the 
parties hereto.*' 

These provisions are to be read in connection with clause 
B of the contract, which provides: 

''To prevent all disputes and litigation it is further 
agreed by and between the parties of this contract, that the 
engineer, Wm. Barclay Parsons, or H. De B. Parsons, or 
their successors either or both of them, shall be referee in 
all cases to determine all the questions that may in any 
way arise under this contract, and the amount or the 
quantity of the work which is to be paid for under this 
contract* and to decide all questions which may arise 
relative to the fulfillment of this contract on the part of the 
contractor, and the findings, estimates and decision of 
such engineer, or either of them shaU be final and con- 
clusive." 

The plaintiff then produced a letter from H. De B. 
Parsons, one of the engineers, which stated that certain 
blue prints inclosed would "show the alteration in the 
form and character of the dam you are now building 
for the Hudson River Water Power Company. This 
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alteration in plan, as you are already aware, was made at 
the request of the Hudson Bi^er Water Power Ciompauy. 
The ohange oontemplates, as yoa will notice, an earth sec- 
tion within a masonry core wall, across the river portion of 
the dam ; the overfall section remaining as before, from the 
end of the earth dam to the Warren County Bank." In 
answer to this letter, on September 17th the plaintiff 
wrote to the defendant, acknowledging the receipt of these 
plans, and saying that it had been informed that the 
defendant had intended to adopt an earth section for the 
rive^ portion of the dam, and states : 

" In reference to this matter we beg to inform you that 
we hold you have no authority, under the contract, to 
make this change without our consent. We are, of course, 
willing to discuss with you, at any time, this or any other 
modification of the contract, which you may desire to 
make, with a view to reaching a mutual understanding, 
and as a preliminary to entering into an agreement 
regarding such modification.*' 

In reply the defendant wrote to the plaintiff on Sep- 
tember 20th as follows : 

" Circumstances have arisen which render it advisable 
to change the plans of the dam, and we have changed 
them accordingly, as we have a perfect right to do under 
the contract, and your contention that we have no such 
authority is too ridiculous for serious consideration. 
Either you have not read the contract, or you do not 
understand the English language, and we are not willing 
to even discuss with you so ridiculous a proposition as 
your letter suggests." 

On September 28th the plaintiff, in reply, wrote, notify- 
ing the defendant that it did not and should not consent 
to such substitution without first coming to some mutual 
agreement in reference thereto, saying : 
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** We recognize the right which the contract gives jon 
to make alterations, but we insist that these aHerations 
must preserve the main structural features of the original 
plan. The plan recently submitted by you, for the main 
dam, contemplates a structure fundamentally different 
from the one we contracted to build." 

Ou September 30th another letter from the plaintiff to 
ihe defendant says : 

"We undersfcmd from your letter and acts that you in- 
sist upon our building the substituted structure, and do not 
intend to permit us to construct the masonry dam for which 
we contracted. That there may be no mistake upon our 
part, we have taken le^al advice as to your right to require 
us to build the substituted dam under our contract Our 
course in this matter will be governed by that advice, 
which is to the effect that you have no such right * * * 
We therefore notify you that we elect to treat your insist- 
ence in requiring the work to be done under the substitu- 
ted plan and ref asal to permit us to go on with the work 
under our contract as a breach of the contract on your 
part, and shall decline to proceed with the wor of 
constructing an earth dam and shall hold you for damages 
resulting from your wrongful act, unless we have a 
satisfactory reply to tliis communication within five days.'* 

In reply the defendant wrote on the 3d of October : 

" Your letter of the 28th was received during my absence. 
We have stated to you our position in reference to the 
proposed change of the plans, and we shall stand by that 
position, and if you have anything further to say on that 
subject you may address your communications to the 
referee, since that subject so far as we are concerned is 
setUed." 

After this letter communications between the parties 
continued, the plaintiff continuing to perform its contract. 
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Ou tbe 2d of November, 1900, Mr. Moorfield Storey on 
behalf of the defeDdant, wrote to the plaintiff as follows : 

*' Dear Sir : Mr. E. H. Gay has consulted me in regard 
to yoar letter addressed to the Hudson Biver Water Power 
Company and dated October 30th, 1900, a copy of which 
was sent to him. I note in the letter your statement that 
in previous communications you had expressed a willing- 
ness to meet him in regard to the matter and your feeling 
that that suggestion had been arbitrarily declined. It has 
seemed to me that a conference upon the question would 
be desirable and that there ought to be some way of 
avoiding any rupture between the companies. I should 
be very glad to meet you to that end at such time and 
place at your convenience as you can name. * * * I 
should be glad if we reach a conclusion to have the mat- 
ter definitely settled at our interview, and if there are 
others whom you wish to consult in the matter I should 
be glad to have them present.' 

" Tours very truly, Moorfield Storey.** 

In reply the plaintiff wrote arranging for a conference 
to be had in the city of New York on Friday, November 
9, 1900. This conference was held on November 13, 1900. 
Mr. Storey wrote the plaintiff as follows : 

" Dear Sir : At our conference last Friday I suggested 
to you that the question whether the portion of the dam 
under discussion should be built of solid masonry or of 
earth with a masonry core should be left in abeyance until 
it was possible to make such a thorough exploration of 
the river bed as would enable the company to decide what 
was best. It was my belief that, if the result of the ex- 
ploration was one thing, my clients might agree to build 
the dam of masonry; while, if a different result was 
obtained, your company might agree that the earth dam 
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was the wisest solation, and that it was not worth while 
for the companies to become involved in litigation until 
this final exploration should be completed. I sug^sted 
to you further that there was certain work which must be 
done in order to make this examination possible, and that 
this was work which must be done whichever material was 
' adopted, so neither company would lose anything by 
having it done. You asked me to put in writing exactly 
what I wanted and after conference with the engineer of 
the company I am enabled to do so." 

The construction suggested was then specified in detail, 
and the letter continued : 

" When this stage of construction has been reached, the 
bed of the river of the line selected for the dam would be 
ready for exploration, and any work desired could then be 
done on the river section. The work outlined above would 
practically have to be done whether either design was 
determined upon. If the masonry dam should be selected, 
it might be necessary to tear down some of the masonry 
between lines 46 and 61, so as to permit the new manonry 
to join on and thoroughly bond with the old, but, if this 
involves additional expense, it can be paid. It is, of 
course, understood that, if tbis work is done, it is without 
prejudice to the position of either company, so that by doing 
it your company shall not be supposed to have waived its 
present position in regard to the change in material of the 
dam, nor my client to waive the right it now asserts of 
changing that material. Under this proposition you are 
asked to do nothin^r except what the contract clearly calls 
for, and I cannot help believing that after it is done it will 
be found that the presf^nt diflSculty can be avoided." 

On the 22d day of November, 1900, in a letter to the 
chief engineer, the plaintiff said : 

Tour letter of the 21st inst., ordering us to proceed 
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with rcx;k excavation between lines 61 and 59, received. 
Will you kindly mark oat for us the oatside lines of the 
excavation and oblige." 

On the same day the plaintiff wrote, answering Mr. 
Storey^s letter of the 22d of November, saying : 

"The difficulties which we would find in accepting 
your proposition are many and varied. The work eedled 
for by you to be done is not the construction in its en- 
tirety common to both the earth and masonry dams. The 
order and manner of performance required of us would 
involve a greater expense to us that the work required 
under the original contract and in most of the details re- 
ferred to in your letter. * * * Upon reflection and after 
carefully consideriDg the question in all its beariugs, we 
have determined that we must decline your proposition. 
There seems to us to be no reason why you should not 
have been able to determine in advance whether or not 
you will permit us to build a dam contracted for as we 
have always been willing and anxious to do. The insist- 
ence upon change of plan and a fundamentally different 
construction which we are advised is not withiu the terms 
of our contract prevents the performance of this contract. 
We feel, then, that we must hold to the position taken in 
our original letter of October 30th, 1900, and as you de- 
cline to permit us to carry out our contract to stop the 
work at once. We have given orders, therefore, to that 
effect. Of course, if it is possible to arrive at any amica- 
ble settlement, we would be most phased to hear from 
you at an early date." 

lu answer to the plaintiff's letter of November 22d, Mr. 
Storey wrote to the plaintiff on November 24th, saying : 

" I do not understand that the Hudson River Water 
Power Company has insisted upon a change of plan or a 
fundamentally different construction from that which is 
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called for by the contract. Certain amended plans had 
been filed and you have objected to go on under them, but 
my client claims the right under this contract to make the 
amendment My suggestion was and is that the question 
whether the old plan or the new plan shall be adopted 
should be postponed until it was possible to make a thor- 
ough investigation of the condition in the river, and that 
meanwhile work should be done clearly called for by the 
contract while the necessary steps are taken to make the 
investigation desired. * * * My client's position is that 
it has never asked you to build any other dnm than the 
dam contracted for, but you must be aware that the ques- 
tion whether the dam should be built wholly of masonry 
or partly of earth in the section under consideration has 
arisen from the discovery of conditions in the river bed 
which were not known to exist when the contract was 
signed, and the extent of which has not even yet been 
thoroughly established. * * * You should be aware of 
that, while the Hudson Biver Water Power Company has 
asserted the right to modify the plans, it has not yet in- 
sisted upon having the modification made. On the con- 
trary, the question whether it will insist upon the change 
is still open, and it does not desire to decide this question 
until it has the fullest light. I am aware of nothing 
which should prevent your continuing the work upon the 
dam, and I should be glad definitely to understand 
whether you will do so or whether you refuse." 

The referee has found that in the meantime and up to 
the 23d of November, 1900, the plaintiff continued the work 
under the said contract, when, receiving no answer to its 
communication of November 23d, 1900, it stopped work 
entirely under the contract and removed its plant from 
the work, and further refused to perform the contract, in- 
sisting upon treating the proposal of the defendant to mod- 
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if J the character of the dam as a breach of the contract. 
The provisions of this contract did not justify the position 
taken bj the plaintiff. The contract, under the provisions 
before referred to and others, contemplates a change in 
both the plans and the method of doing the work described. 
It was recognized that work of this magnitude could not 
be settled in all its details in advance of the conditions 
that were found to exist And thus the necessity for the 
change of plans was recognized and provided for. And 
the provisions giving the engineer authority to determine 
all questions in dispute emphasized the understanding 
that disputes between the parties might arise as to the 
method of doing the work or the plans to be adopted, 
and that before a modification could be insisted upon 
it should be referred to a referee, and that the question as 
to the right of either party to maintain the position 
assumed was to be determined by him. 

It is claimed by the defendant that there was no neces- 
sity for the immediate determination of the question 
whether this dam should be constructed entirely of ma- 
sonry or partly of masonry and partly of earth ; and, while 
the defendant insisted with tenacity upon this right to 
make the change, the correspondence shows that there was 
no immediate demand upon the plaintiff to proceed with 
the building of the dam according to the new plans, and 
the letters of November 13th and 24th, quoted above, pro- 
posed to the plaintiff that question as to the plan for this 
portion of the dam should be reserved until the conditions 
in relation to the bed of the river, which were essential 
to a determination as to the proper construction of the 
dam, could be ascertained. 

In Am. & Eng. Eno. of Law (2d Ed.) vol. 7, p. 149, it is 
said: 

" A breach of a contract may arise in any one of three 
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ways, namely, by a renunciation of liability under the 
contract, by failure to perform the engagement, or by 
doing something which renders performance impossible.** 

In 9 Cyc. p. 635, there is a discussion as to what is a 
renunciation of liability under a contract which the other 
party can treat as a breach, and the rule is there stated : 

'^ The parties to an executory contract have a right to 
something more than that it shall be performed when the 
time arrives. They have a right to the maintenance of the 
contractual relation up to that time, as well as to the per- 
formance of the contract when due, and by the weight of 
authority, if one of the parties renounces it before that 
time, the other is entitled to sue at once for the breach." 

It is further said (page 636) : 

''In order that the rule may apply, the renunciation 
must cover the entire performance to which the contract 
binds the promisor. * * ^ The renunciation must also 
be distinct and unequivocal. A mere expression of inten- 
tion not to perform is not enough." 

It is also said : 

'* A contractor who has unadvisedly refused to perform 
his contract may, while the situation of things is un- 
changed, retract the refusal and go on with the contract, 
and is not cut off from so doing by the service upon him 
of a notice to the effect that the contractor will hold such 
refusal to be a default, and will sue to dissolve the con- 
tract." 

A renunciation or repudiation of a contract by one 
party, to justify the other in treating it as a breach, must, 
therefore, be a clear and distinct repudiation of obliga- 
tions under it. 

Such was the case presented in McMaster v. State of 
New York, 108 N. T. 542, 15 N. E. 417, relied upon by 
the plaintiffl The facts upon which the contractor was. 
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justified ia basing Lis action upon a breach by the state 
in that case are so essentially different from any facts 
proved here that the case is not an authority for the find- 
ing of the referee that there was a breach of contract in 
this case by the defendant There was no unequivocal 
demand upon this plaintiff to proceed forthwith to con- 
struct the dam in accordance with the modified plans, as 
the time for the final determination as to the plans for 
that portion of the work had not arrived. A review of the 
correspondence between the parties I think clearly shows 
that there had been no final and iiTevocable act of the 
defendant which could be treated as a refusal to perform 
this contract on its part. What the defendant had insisted 
upon was that it had a right under the contract to make 
a proposed change in the plans. That right had been 
strenuously denied by the plaintiffl Just such a condition 
was contemplated by the contract in clause B, which ex- 
pressly provided : 

"To prevent all disputes and litigation, it is further 
agreed by and between the parties to this contract, that the 
engineer, Wm. Barclay Parsons, or H. De B. Parsons, or 
their successors either or both of them, shall be referee in 
all cases to determine all the questions that may in any 
way arise under this contract, * * * and to decide all 
questions which may arise relative to the fulfillment of tlus 
contract on the part of the contractor, and the findings, 
estimates and decisions of such engineer or either of 
them shall be final and conclusive.*' 

There had been no offer to submit this question to the 
engineer as referee. Tiie engineer hfvd not formally de- 
cided that change of plans proposed by the defendant was 
allowed by the contract, and whatever was the position 
which the company had taken in October, for some time 
prior to the refusal of the plaintiff to continue the work 



VOLUME XXXV. 308 

National Contracting Co. v. Hudson River Water Power Co. 

there liad beeu no claim by tbe defendant which justified 
tlie pUiutifiF in saying that the defendant had finally and 
definitely determined that the dam should be constructed 
according to the changed plans, and that it would not 
accept a construction according to the original plans. 

In determining whether the acts of the defendant were 
such as to justify the plaintifi' in treating them as a total 
breach of the contract the nature of the work to be done and 
the en^rineering problems presented, with the extent of the 
knowledge of the actual existing conditions, should be con- 
sidered. There seems to be no dispute but that the actual 
existing condition of the bed of the river across which this 
dam was to be constructed had not been, at the time of 
this alleged breach, definitely determined ; and considering 
the magnitude of the work it was certainly not unreasonable 
for the defendant to request a delay until such condition 
could be ascertained, and it was this that the defendant 
again and again requested, which request the plaintiff re- 
fused, insisting upon its right to an immediate answer as to 
whether or not the defendant intended to insist upon the 
change in plans. I do not think, therefore, that there was 
any position taken by the defendant which justified the 
plaintiff in abandoning the contract and in refusing to 
continue it upon the ground that there had been a breach 
thereof by the defendant 

There are other questions presented which, in view of the 
conclusion to which I have arrived, it is not necessary to 
consider. 

It follows that the judgment appealed from must be 
reversed, and a new trial ordered, with costs to the appel- 
lant to abide the event. All concur. 

O'Bbien, p. J., and Clabke, J., on the second ground 
stated. 
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JOHN P. CURLETTE v. FRANKLIN M. OLDS, 

DCPLRAD£D WITH OTHEBa 

SupBSXE CouBT, Appellate Division, Thied 
DIPABI1CS29T, January, 1906. 

% 982. 

Formir action pending-^Stay of proceedings. 

Where an action to foreclose a mortgage was brought against the 
mortgagor and his wife and the mortgagor's creditors in the court 
of the county where the mortgaged property was situated, as re- 
quired by Code Civ. Pro., section 982, there was no abuse of dis- 
cretion in denying defendant's motion to stay such proceedings, 
until the decision of the federal court in a pending action wherein 
defendant as sole plaintiff sued to set aside the mortgage alleging 
that the same was void for usury, especially as the mortgagor was 
a practicing attorney of such county with only a legal residence in 
another state. 

(Decided January, 1906.) 

Appeal from Sullivan County Court from an order deny- 
ing defendant's motion to stay proceedings until the 
decision of any action in the federal court between the 
same parties, defendant appeals. 

This action is pending in* the county court of Sullivan 
county for the foreclosure of a mortgage given May 4 1904, 
by the defendant, Franklin M. Olds, to the plaintiff. The 
wife of the morgagor and several judgment creditors are 
also parties defendants Just after the first payment be- 
came due upon the mortgage, and before the beginning of 
this action, the mortgagor began an action against plain- 
tiflf in the Circuit Court for the Southern District of New 
York, seeking to set aside said mortgage and two grants 
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of rights over his lands, alleging that the same were void 
for usury. He thereupon moved the county court of 
Sullivan county, upon affidavits, for an order staying the 
proceedings in this action until the decision of the action 
in the federal court, which motion was denied, and the 
defendant appeals to this court The moving affidavits 
show that the plaintiff held a prior mortgage made by the 
defendant, upon the same premises, and upon default being 
madcy an action of foreclosure was brought and judgment 
of foreclosure and sale had, and that from time to time 
the defendant had made payments upon said judgment, 
and upon the 4th day of May, 1904, the amount remaining 
unpaid was $3,875, and that upon that day the mortgage 
now in suit was given in place of the other mortgage, 
which was discharged. The prior mortgage and judgment 
are conceded valid in all respects. The defendant, Olds, 
is an attorney with an office, and doing business at 
Mountaindale, Sullivan county, but with a legal residence 
at Newark, N. J. As a part of the transaction in which 
the second mortgage was given, and in consideration of 
the forbearance of the debt represented by the judgment 
and the first mortgage, he alleges that the plaintiff (in 
addition to the full lawful rate of interest), exacted, took, 
and received, without other consideration, two valuable 
rights or privileges, namely, the right to flow water onto, 
upon, and over adjacent lands belonging to him, from 
an overflowing artesian well upon plaintiffs premises, and 
the right (in case of completion of a telephone line then 
recently projected and partially constructed through 
Mountaindale), to connect therewith by poles and wires 
extending over, upon, and across other lands of the defend- 
ant, so that plaintiff might have a telephone receiver in his 
house for his own use, -and that a certain grant of said 
rights was executed and acknowledged by both parties -in- 
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writing: ''all contrary, as is claimed by me, to the 
statutes of this state against usury." 

Franklin if. Olds^ for appellant 

Melvin M. Couchf for respondent 

John M. Kelloog, J. — The defense of a former action 
pending for the same cause between the same parties 
is not available wliere the courts are in different states, or 
one is a federal and the other a state court, and this is true 
notwithstanding the fact that the federal court is in a dis- 
trict embracing the state. Each action may proceed to 
judgment, unless the court, in which the latter action is 
brought, in the exercise of a sound discretion, stays its 
prosecution, and the party first obtaining his judgment 
may, in a proper case, use it by an amended pleading, or 
as evidence in the other action. Douglass v. P. Ins. Co., 
138 N. T. 209, 33 N. E. 938, 20 L. R. A. 118, 34 Am. St 
Rep. 448 ; Stanton v. Embrey, 93 U. S. 548, 23 L. Ed, 983, 
1 Cyc. 36, 38, 39. Here neither the parties, the cause of 
action, nor the relief sought are the same. A former action 
to set aside a judgment, is no defense to an action brought 
to enforce the judgment, as they are not for the same cause, 
and their scope is different. McGrath v. Maxwell, 17 App. 
Div. 246, 45 N. T. Supp. 587. If the plaintiff iu this case 
is successful in the other action, he must still proceed here 
to realize his mortgage debt. And Code Civ. Pro., section 
982, requires an action of foreclosure to be brought in the 
county where the mortgaged property is situated, the plain- 
tiff was not required to set up and seek to enforce his 
mortgage in the federal court In fact, he could not effec- 
tually do so for the reason that the wife and the judgment 
creditors of the mortgagor are necessary parties to the fore- 
olotwe. 
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It is true that the policy of the law is that the first tri- 
banal obtaining jurisdiction of the parties and the subject 
of the action shall decide the controversji so that a multi- 
plicity of suits may be avoided, and that there shall be no 
unseemly race between parties after action brought to get 
a speedier trial in some court in which they feel a trial is 
more convenient or otherwise more desirable. Here a stay 
cannot be claimed as a matter of right, but rests in the 
sound discretion of the court, and there are many circum- 
stances which appeal to the discretion of the court and nat- 
urally lead to a denial of the defendant's motion. The mort- 
gagor is an attorney of thiB court, having an office for the 
practice of his profession in the county in which the fore- 
closure is sought; and while he has the right to bring the 
action in the federal court, based upon his technical non- 
residence, it would seem that the state court would be more 
accessible to him, and more convenient for all parties con- 
cerned. The action of foreclosure, as we have seen, is local 
in its character, aud the allegations conferring upon the fed- 
eral courts jurisdiction in this case may be considered some- 
what technical instead of really substantial. It is conceded 
that the original mortgage and the judgment of foreclosure 
were in all respects valid, and even though the defendant 
establishes usury in the second mortgage, the first mort- 
gage and judgment are not voided by his defense 
of usury. They may be reinstated and enforced, if not in 
this action, at least in a proper proceeding brought for that 
purpose. Winsted Bank v. Webb, 39 N. Y. 326 ; Gerwig 
V. Bitterly, 56 N. T. 214; Troy Carriage Co. v. Simson, 15 
Misc. Bep. 424, affirmed 12 App. Div. 626. The usury laws 
provide that where usury is established a payment of the 
loan shall not be required, and, accordingly, that the bor- 
rower may maintain an action in equity and shall not be 
required to make restitution of the money borrowed as a 
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condition for equitable relief. It is not necessary to con- 
sider here whether a court of equity will require, as a 
condition of such relief, the reinstatement of the yalid se- 
curity, and in that way, avoid a circuity of action. It is 
probable that the mortgagor must at some time either pay 
the original indebtedness or lose his farm. It is not very 
material to him whether he pays the judgment or this 
mortgage, or whether his farm is sold upon that judgment 
when revived or in this action. He has not, therefore, any 
real substantial interest in the controversy aside from the 
rights granted ; and his moving papers do not allege that 
they have any real substantial value, and it cannot be in- 
ferred from the description of them that they are of great 
value. Assuming that their value is small, he is still at 
libarty to bring an action for their cancellation and have 
his rif];hts adjudicated by the federal court This court, 
however, will not feel called upon in a substantial contro- 
versy like this to compel a creditor to await the result of 
an action where so little actually depends, and the result 
of which will not be conclusive here. Upon all the cir- 
cumstances the court may well feel that the federal action 
is not brought in good faith- to establish a right or redress 
a wrong, but rather is intended to delay the plaintiff, and 
to put him to expense and trouble and to prevent him ob- 
taining a speedy collection of his mortgage debt The 
order of the county court is affirmed, with $10 costs and 
disbursements. 

All concur. 

Pabeer, p. J., in result. 

SMirH, J. (concurring). — There seem to be two classes 
of cases in which this question arising over the question 
of the jurisdiction of United States and State courts has 
been discussed. One is a class of cases in which one of 
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two oonrts of oononrreiit jurisdictiou has possession of 
the res, in which ease there is no alternative whatever. 
The assumption of jurisdiction by both courts would 
create as it were a dash of arms ; that is, there would be 
a strife between the receivers or between the sheriff and 
the United States marshal for the final possession of the 
property, which would be unseemly, as indicated in the 
case of Gates v. Bucki, 63 Fed. 966* In that class of cases 
it is not material whether the res has been actually taken 
possession of by the court first acquiring jurisdiction, if 
the case be of such a nature that it may be necessary to 
take possession thereof in order to carry out the decree of 
the court. Farmers* Loan, etc.. Company v. Lake Street 
Bd. Co., 177 U. S. 61. There is another class of cases 
where there will not be this clash of executions, where the 
assumption of jurisdiction by the two courts would not 
necessarily result in a contest for the possession of the 
property, but still where the judgment in the court first 
acquiring jurisdiction would be practically nullified by a 
judgment of the court afterwards acquiring jurisdiction. 
It seems that in such cases, if the judgment sought in the 
court last acquiring jurisdiction is one purely in personam, 
there may be doubt as to whether a stay should be granted. 
But if the judgment be not one strictly in personam^ 
nevertheless, if the matter could be litigated in the first 
action, and the judgment in the second action should 
actually make ineffective the judgment in the first action 
brought, the trial of the second action shoald be stayed 
This class of cases is illustrated in the decision in Sharon 
V. Terry (C. C.) 36 Fed. 337. That was a case in 
which an action was brought in a federal court io 
set aside and cancel a marriage contract. An action was 
thereafter commenced in the state court for a divorce, 
which assumed the validity of the marriage contract. It 



312 CIVIL PROCEDURE REPORTS, 

Curlette v. Olds, 

was there held that the federal court haying first acquired 
jurisdiction had the prior right and could staj proceedings 
in the state court. In this class of cases, if tlie court first 
acquiring jurisdiction shall insist upon its prior right, it 
must be granted both as a matter of courtesy and necessity 
to avoid a conflict of jurisdictions. In the case at bar 
there is no specific res for the possession of which both 
parties are struggling. A judgment rendered in the federal 
court might, however, be wholly thwarted by the hasty 
trial and judgment in the state court. In the Sharon Case 
upon page 360 of 36 Fed., an exception to the rule 
there laid down is recognized in cases upon contracts 
or obligations, which, from their nature, are merged 
in the judgment rendered; the subject upon which 
the first suit is founded having thus ceased to exist 
Whether the cases at bar come within that exception, it is 
in my view unnecessary here to decide. Enough has been 
shown to throw grave doubt upon the right of the de- 
fendant, in any event, to a stay of the action in county 
court 

An application for an injunction against the prosecution 
of this action in county court may be entertained by the 
federal court Stewart v. Wisconsin Cent. Ry. C >. (C. C.) 
117 Fed. 782. Where a conflict between two courts of 
concurrent jurisdiction is possible, the court with the 
prior right to jurisdiction can well in its discretion refuse 
to enjoin the action later brought or enjoin the same upon 
terms. In my judgment, it would be sciint courtesy for 
the court in which the later action is brought to assume to 
exercise that discretion. The record discloses facts to 
which a court would give mucli weight in determining 
whether, as a matter of discretion, this county court action 
should be stayed or, if stayed, whether it should not be 
stayed upon terms. That the first mortgage and judgment 
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entered thereupon can still be enforced, even though the 
second mortgage be osarious, would seem to be clearly 
held in Gerwig v. Bitterly, 56 N. Y. 214. Upon application 
for an injunction to the federal court, that court, with the 
prior right of jurisdiction, could exercise its discretion, 
and refuse the injunction or grant it upon terms; as, for 
instance, the payment of the original mortgage or judg- 
ment entered thereupon. The judgment entered upon the 
foreclosure of the first mortgage is for the exact amount 
included in the second mortgage. In such case, the action 
in the federal court could proceed to set aside the rights 
claimed to have been unlawfully exacted from the defend- 
ant by the plaintiff. The stay, therefore, was, in my 
judgment, properly denied, to the end that the plaintiff be 
driven to the federal court for his relief, which court could 
freely consider plaintiff's equities in determining whether 
the county court action should be enjoined, or, if so, upon 
what terms. 
I concur, therefore, in the affirmance of the order. 
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Ik tbz mattkbb of the juihgial sstiudier ov thb 
AOGoinrr OF WILLIAM A. SMITH and anothes. as ex- 
E0UT0B8 OF MATHEW W. BENDEB, deceased, asd 
OF THE APPLICATION OF BOBEBT G. 8CHEBEB ahd 

ANOIHEB, TO HAVE A UEN FOB SEB7IGE8 SNFOBCSD. 
SlJFREMB COUBT, APPELLATE DIVISION, ThIBD 

Depabtment, Januaby, 1906. 
§§ 2. 17. 6a 

SmrtV!gate*s Court^AUomey and clieni^Rigki to Hem. 

The constitution of 1894 provides that surrogates and Surrogate's 
Courts have the jurisdiction and powers which the surrogates and 
existing Surrogate's Courts now possess until otherwise provided 
by the Legislature, and under section 2 of the Code a Surrogate's 
Court is a court of record. 

An attorney has a lien for his services and disbursments on the 
moneys and property received for his clients. 
His lien is not afiected by the fact that the client is an executor. 

(Decided January t 1906.) 

Appeal from an order of the Surrogate's Courts Albany 
County, affirming a report of a referee, and directing thai 
Scherer and Downs recover from William A. Smith and 
another, individually, and as executors, the amount found 
due them for services as attorneys, and making the same 
a lien on the assets of the estate of Mathew W. Bender, 
deceased, and from an order of reference appointing a 
referee to take proof as to the amount and value of the 
services rendered by the attorneys to the executors, as 
executors and individually. 

Mathew W. Bender, of Albany, made his last will and 
testament on the 1st day of June, 1900. On the 9th day of 
Juh-, 1900, he transferred all his property to "William A. 
Smith, in trust for his own benefit during his life, and said 
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Smith acodpted the trust and took possession of said 
property, and held the same during the life of said Bin- 
der. Mathew W. Bender died on the 2Ut day of May, 
1903, and his said last will and testament was admitted to 
probate on the 25th day of May, 1903, and letters tes- 
tamentary were on that day issued to said William Jl 
Smith and Ii*viug B. Coughtry, who were named as ex- 
ecutors in said will. By said will said William A. Smith 
was given a legacy of $2,000 and Irving B. Coughtry, a 
legacy of $5,000 each, in lieu of legal commissions as exec- 
utor and trustee. $30,000 was given to William A. Smith 
in trust to pay the income to the testator's son, Fred- 
erick H. Bender. The will also contained various other 
bequests, and the residue of the estate was given to five 
persons in equal shares. Said Irving B. Coughtry is one 
of said residuary legatees. The said Frederick H. Bender 
was the only heir at law and next of kin of said Mathew 
W. Bender, and he died on the Ist day of May, 1904, 
without leaving a widow or descendant. Scherer & Downs, 
attorneys and counselors at law at Albany, were employed 
by said executors as their counsel, and they procured the 
probate of said will. The property of Mathew W. Bender, 
being wholly in the possession of Smith, as trustee under 
the express trust, an action was brought in the Supreme 
Court in the name of Smith as such trustee against Fred- 
erick H. Bender, and Smith and Coughtry as executors, 
and all the legatees and persons interested under said will 
of Mathew W. Bender for an accounting by said plaintiff. 
There were one or more appearances in that action, and a 
guardian ad litem was appointed for an infant defendant ; 
but there was no answer or contest therein. On or about 
the 6th day of July, 1903, Ssherer & Ddwus rendered to 
Smith, as trustee, a bill as follows : "To preparins^ trust 
agreement between Mathew W. Bender and William A 
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Smith, and advioe and conDsel to William A. Smith, as 
such trustee, pertaining to matters between said William 
A. Smith and Mathew W. Bender, from July 1, 1900, to 
May 22, 1903, $500." 

Smith insisted that this bill was too large, and it is 
claimed by Smith and Conghtry that they were told by 
one of said attorneys that the $600 included payment for 
their services in the release and discharge of Smith as 
trustee, and in the probate of the will. The statements of 
Smith and Coughtry as to what was included in said bill 
are disputed. Subsequently, and on July 29, 1903, judg- 
ment was obtained in the accounting action at special term, 
in which judgment Scherer and Downs, as attorneys and 
counsel for the plaintiff, were allowed taxable costs amount- 
ing to $135.50, and an extra allowance of $1,000. Smith, 
as trustee, declined to pay the costs and extra allowance. 
He says lie was told that these amounts were allowed by 
the judge, and that he was also threatened with suit if he 
did not pay, and that on July 31, 1903, he paid the amounts, 
namely, $1,000 and $135.50. Coughtry was then out of 
town, and on July 30, 1903, Scherer & Downs wrote to him 
stating in the letter that the court had allowed them an 
extra allowance of $1,000 besides the costs of the action. 
Coughtry did not reply to such letter, and Scherer & 
Downs were continued as counsel for the executors. Smith, 
as trustee, then transferred the property held by him to 
the executors in accordance with the provisions of said 
judgment in the action for an accounting, and an inventory 
was duly taken under charge of said attorneys, which shows 
that the estate then amounted to $91,17450. The executors 
had many consultations with their counsel in regard to the 
estate and relating to the interests thereof. Said attorneys 
appeared for the. executors before the transfer tax appraiser 
and filed a brief with him in relation to said tax. They 



VOLUME XXXV. 317 



In re Bender's Will. 



appeared before the assessors of the citj of Albany, and 
obtained a redaction of the personal assessment asrainst 
the executors as sach from $90,000 to 120,000. In view of 
the fact that some of the legacies given by the will might 
be declared void, they obtained an assignment from Fred- 
erick H. Bender of any interest that he might have in his 
father's estate other than his income on the trust fund 
given for his benefit by said will. They prepared the 
executors' account and commenced the proceeding for a 
final judicial settlement of the account of said executors 
in the Surrogate's Court, and obtained the service of the 
necessary citations therefor, and for the construction of 
said will in connection with the distribution of the estate. 
On such accounting two questions arose as to the con- 
struction of said wilL The oral argument on behalf of 
the different persons appearing in relation to such con- 
struction was had, and briefs were filed thereon. On April 
6, 1904, at an adjourned day of said proceedings in the 
Surrogate's Court, it appeared that an item of $1,500 cred- 
ited in the executors' account as paid to the attorneys in full 
of all services performed for the executors commencing 
with the probate of the will, and including the accounting 
and the final distribution of the estate, and any action or 
proceeding; relating to the construction of said will, had not 
in fact been paid, and a controversy arose us to the amount 
that should be paid said attorneys and an adjournment of 
the proceedings was taken. Scherer and Downs then filed 
their petition in the Surrogate's Court, praying that the 
surrogate, " by virtue of the powers conferred upon him by 
section 66 of the Code of Civil Procedure will determine 
the extent, and the amount of the lien of your petitioners for 
their services and enforce the same." A citation was there- 
upon issued to said executors requiring them to show cause 
why the lien of said attorneys should not be determined 
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and enforced. The executors thereupon filed a petition ask- 
ing tbat "an order be made substituting Djer & Ten Ejck» 
Esquires, attorneys and counselors for jour petitioners in 
tbe above-entitled proceeding now pending in this court in 
the place and stead of Soherer & Downs, Esquires." The 
answer of the executors to the petition of Scherer & Downs 
refers to their services commencing with the proof of the 
will and further alleges that the said services were not 
worth to exceed $360. It also alleges that at the time 
Smith as trustee paid said $500, that the attorney stated 
that it included pay for the probate of said will ; it also 
alleges the payment by Smith as trustee of said costs 
and extra allowance granted in the accounting action in 
the Supreme Court. The answer of the attorneys to the 
petition of the executors asks that the value of their ser- 
vices be ascertained, and that the substitution of attorneys 
be made on condition that the amount found to be due 
for their services be made a lien upon the fund in the hands 
of the executors. The Surrogate's Court appointed a 
referee "to take proof as to the amount, character, and 
value of the services rendered by the said Scherer i 
Downs, on behalf of the said William A. Smith and Irving 
B. Coughtry, individually, and as executors^ and as to any 
payment made on account thereof, and to report such 
proof and opinion to the court." Hearings were had be- 
fore the referee, and he reported : " First. That the 
value of the services reudered by Messrs. Scherer & Downs 
on behalf of William A. Smith and Irving R Coughtry, 
individually, and as executors in the above-entitled matters, 
respectively, referred to me as aforesaid is the sum of 
$1,500. Second. That they have been paid upon account 
thereof by the said executors the sum of $200. * * * 
I am inclined to think that this item of $1,000 is pertinent 
to the matter before me. To say the least the right of 
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Soherer & Downs to it b not free from doubt * * * Evi- 
dence was given as to the value of the services of Scherer 
& Downs varying in estimate from $550 to 2,500. * * * 
Before the proceedings for the accounting were instituted, 
but in anticipation of instituting them, Scherer & Downs 
fixed the price that thej would ask to have allowed them 
upon the accounting at $1,500. * * * While the bill for 
$1,500 is not conclusive against them, it is high evidence 
of their estimate of the value of their services. Doubtless, 
thej fixed that price in view of the $1,000 they have re» 
ceived from the estate under the order for extra allowance 
in addition to the $500 paid them, as aforesaid, by trustee 
Smith. « « • I think $1,500 under the circumstances a 
reasonable compensation for their services.*' The surro- 
gate, however, in separate findings held that the payment 
of said extra allowance and costs in the accounting action 
was " not in issue, and not pertinent to issue " in these 
proceedings. The report of the referee was confirmed by 
the surrogate, and the order appealed from was entered. 

Dyer dt Ten Eyck {Jacob L. Ten Eyck^ of counsel), for 
appellants. 

J. Murray Doums^ for respondents. 

Chase, J.~It is provided by section 66 of the Code of 
Civil Procedure as follows : 

'' The compensation of an attorney or counselor for his 
services is governed by agreement express, or implied, 
which is net restrained by law. From the commencement 
of an action or special proceeding, or the service of an an- 
swer containing a counter-claim, the attorney who appears 
for a party has a lien upon his client's cause of action, 
claim or counter-claim, which attaches to a verdict, report, 
decision, judgment or final order in his client's favor and 
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the proceeds thereof in whosoever hands they may come ; 
and the lien cannot be affected bv any settlement between 
the parties before or after judgment or fioal order. The 
oonrt npon the petition of the client or attorney may de- 
termine and enforce the lien." 

By the amendment of said section in 1899 (chapter 61, 
p. 80, Laws 1889) a special proceeding wns included there- 
in, and the court was given express authority upon the pe- 
tition of the client or attorney to *' determine and enforce 
the lien " therein mentioned. Surrogates' Courts are now 
courts of record (section 2, Code Civ. Pro.) and the Con- 
stitution of 1894 (article 6, section 15) provides : 
. " Surrogates and Surrogates' Courts have the jurisdic- 
tion and powers which the surrogate and existing Surro- 
gates' Courts now possess until otherwise provided by the 
Legislature." 

The Court of Appeals, in matter of Began, 167 N. T. 
338, say : 

'' It seenm to us that the power of the Surrogate's Court 
to protect the lien of an attorney has been assimilated by 
modern legislation to the power exercised in that respect 
by the Supreme Court and the other courts of record of 
the state. There is now no reason that we can perceive 
for denying this power to a court that exercises such 
extensive jurisdiction over persons and property. An 
attorney duly admitted to practice in all the courts of 
record of the state is an attorney of the Surrogate's Court, 
and his functions as an officer of that court are quite as 
important to the community and to his clients as the 
services that he may perform in any otlier court. ♦ * * 
It must be regarded as settled law in this state that an 
attorney, who has procured for his client a judgment or 
decree, has a lien upon the same for his compensation, 
and this lien is not confined to mere taxable costSi but 
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to Buoh sum aa he is entitled to receive nnder his retsiner, 
or under an agreement express or implied.*' 

In Matter of Fitzsimons, 174 N. Y. 16, the eowrt^ 
on an appeal from an order made in a proceeding be^ 
fore the surrogate for a compolsorj accounting by an 
administratrix, and in which the appellant, an attornej, 
presented a petition setting forth facts entitling him to a 
part of anj recovery to which his clients would be enti- 
tled upon such accounting, and to compensation as attor* 
nej for the contestants, say : 

''That the proceeding instituted by the appellsnt to 
establish his lien was a special proceeding, which might 
be properly instituted in a Surrogate's Court, there is now 
no doubt" 

In Matter of King, 168 N. T. 58, the court in 
discussing the question of the jurisdiction of the Su- 
preme Court to determine the amount of indebtedness 
in a proceeding under said section 66 of the Code of Civil 
Procedure say : 

** We do not understand the clause to be violative of the 
provisions of the Constitution or that the parties were 
entitled to a jury trial. In this case, the petitioners had 
a lien created by statute. The proceedings provided for by 
the Code are instituted by a petition, and are in the nature 
of the foreclosure of a lien." 

The statute must be construed liberally (Fischer-Hanaen 
V. Brooklyn Heights B. R Co., 173 N. T. 492, and, 
as so construed, it gives to Surrogates' Courts power to 
determine the lien and the amount thereof, and to enforce 
it. Bule 10 of the general rules of practice provides : 

" An attorney may be changed by consent of the party 
and his attorney or upon application of the client upon 
cause shown, and upon such terms as shall be just, by the 
order of the court or a judge thereof ; and not otherwise.** 
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The general rules of practice are applicable to Surro- 
gates' Courts, section 17, Code Civ. Pro. See Cliatfield 
V. Hewlett, 2 Dem. Sur. 191 ; Jessnp's Surrogate's Practice, 
126. The proceeding for a judicial settlement of the 
account of the executors was pending when the proceed- 
ings by the appellants and respondents, respectively, were 
commenced. The proceedings by the appellants and 
respondents, respectively, were heard and determined as 
one proceeding, and by the petitions and answers ; the 
substantial question for the determination of the court \^ as 
the amount which should be paid to the attorneys from 
the estate of the deceased. Primarily, an executor, per- 
sonally, and not the estate, is liable for all contracts made 
by him in the execution of his trust. Notwithstanding this 
rule, the necessary expenses of administering an estate 
may be regarded as a charge upon, although not a debt 
against the estate, and when the expenses incurred by an 
executor are by the court found to be necessary and proper 
in the administration of the estate, they are payable 
from the estate. Shaflfer v. Bacon, 35 App. Div. 248, 
affirmed 161 N. Y. 635 ; 18 Cyc. 443; 11 Am. & Eng. Encj. 
of Law (2d Ed.) 1240. 

An attorney has a lien for his compensation for profes- 
sional services, and for disbursements upon the moneys 
and property received by him on his client's behalf in the 
course of his employment. This right of lien is not 
affected by the fact that the client is an executor, and tho 
services were rendered and moneys and property received 
on behalf of the estate, nor is it confined to moneys and 
property recovered bj jutlgraent. Matter of Application 
of Knapp, 85 N. T. 284 ; 6 Cyc. 1015, 1016 ; Arkenburgh v. 
Little, 49 App. Div. 636, with opinion in 27 Misc. Rep. 
760; M.itter of Crouch, 41 Misc. Rep. 349; Krone v. 
Klotz, 3 App. Div. 587 ; Halbert v. Gibbs, 16 App. Div. 126. 
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The record does not disclose thai any one at anj time 
suggested that if the court had jurisdiction to determine 
the amount of the attorney's lien for services, that the 
lien should be confined to services rendered after the com- 
mencement of the proceeding for a judicial settlement of 
the executors' account It seems to have been assumed 
without controversy or objection that with the two pro- 
ceedings before the court an allowance should be made, if 
at all, for all services rendered to the executors in the 
administration of the estate, and for which the estate 
should pay. It may be assumed from the record that 
the attorneys had papers of the estate in their pos- 
session to which a lien would attach for services, and 
which fact the court could consider in determinating 
under rule 10, what would be just on the substitution of 
attorneys, as asked by the appellants. The referee's 
report is, in effect, that the attorneys, in addition to the 
amounts already received by them, were entitled from the 
estate to $1,500, from which should be deducted a pay- 
ment thereon of $200. No services were shown to have 
been performed for the executors, as legatees, or for them 
individually as apart from the services, the amount of 
which were proper expenditures from the estate of the 
deceased. Nothing was directed by the order to be paid 
by said executors, individually, beyond or in addition to 
the amonnt made a lieu upon the assets of said estate. 

The order of the Surrogate's Court confirmed the report 
of the referee in all things. The findings submitted to 
and made by the surrogate months after the order had 
been made and entered were somewlmt contradictory when 
taken in connection with the order confirming in all things 
the referee's report, but 'such findings do not change the 
question now before us for consideration. The report of 
the learned referee and tlio order of the Surrogate's CouH 
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oonfirming said report are principally based upon the 
determination of questions of fact. The evideuce was 
conflicting, and the learned referee and the court with the 
parties and witnesses before them have determined such 
questions in favor of the respondents, and we cannot saj 
that their determination is against the weight of evidence. 
The surrogate has, by the order, found that the amount 
found due the attorneys is a lien on the assets of the 
estate, and must be paid before the substitution of attor- 
neys takes effect. The order goes further, and directs 
that the respondents have execution against the executors, 
individually, for the amount so found due the respondents. 
This, in effect, directs a judgment in favor of the respon- 
dents against the appellants individually, as in a common- 
law action for work, labor, and services. We are not 
aware of any authority in the Surrogate's Court to make 
that part of the order. 

The order should be modified by striking therefrom that 
part thereof directing tluit execution issue ngaiust the ex- 
ecutors, individually, for the amount directed to be paid 
to the attorneys, and as so modified, afiirmed, without 
costs. 

All concur. 
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PEOPLE BX BEL. WILLIAM BALLIN t;. DAVID P. 
SMITH, Justice of the Pbaob. 

OouPT 07 Appeaia Febbuabt, 1906. 

§§ 3053, 8057. 

Writ of prohUnHan-^Service of summans-^Remedy dy appeal. 

A niiit of prohibition will not be allowed to gnard against a fntnre 
apprehended error by an inferior tribunal, when such tribunal up* 
on due objection may not commit such error and when, if it does 
commit it, the aggrieved party may be fully and adequately 
protected by ordinary process of appeal from or review of its 
action. 

Where a Justice of the Peace refuses to set aside the service of a 

. summons in case of a special appearance by the defendant upon 

the statement of facts which he claims the privilege, without 

waiving his rights, the defendant's remedy is by appeal under 

Code of Civ. Pro., sections 3053. 3057. 

\Decided February, 1906.) 

Appeal from Supreme Court, Appellate Divigion, Second 
Departnieut, from an order affii'iniag au order of the 
Spt^cial Term, affirmiug an order granting the writ 

A. 8. Emhler, for appellants. 

William C. Roienherg, for respondent. 

Hlsoock, J. — The writ of prohibition granted herein in 
effect; restraiued the prosecution of a civil action brought 
before th? appellant Smith as a justice of the peace by the 
appellant Williams as phiiutiff against the relator as de- 
fendant. We think that it was error to grant this writ, 
and that the order appealed from must be reversed. 

The facts up')!i which the writ was based are briefly as 
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follows: The defendant jastice of the peace held office in 
the town of Montgomery, Orange county, while the relator 
resided in the county of New York. The latter was brought 
iuto the town of Montgomery under subpcena as a witness 
in supplementary proceedings. Just as his examination 
was completed he was served with a summons in the action 
in justice's court of which prosecution has been prohibited. 
Two days before the return day fixed in the summons he 
secured an alternative writ of prohibition, staying further 
proceedings in said action which was subsequently made 
absolute. While we do not regard it as a matter of any 
special consequence, it appears that the justice who issued 
the summons was the referee before whom the relator had 
been examined as a witness. 

It is substantially conceded, as it must be, that advan- 
tage could not be taken of relator's presence in the town 
of Montgomery under the circumstances to secure service 
of the summons upon him. Strictly speaking, we doubt 
whether these circumstances generally and broadly, as 
claimed, deprived the justice of the peace of jurisdiction in 
the suit. We think rather that relator's character as a 
witness gave him a privilege or exemption from service 
which he might successfully urge as a reason why such 
jurisdiction could not be exercised against him. Which- 
ever view is taken, however, there is no doubt that he 
could successfully present the facts disclosed as a reason 
why the action should not be prosecuted against him. 
Parker v. Marco, 136 N. T. 585. The only question is 
whether his right should be protected in the manner 
tidopted by him, or by some other course, and in our 
judgment the answer to this question must be in favor 
of the latter alternative. 

The writ of prohibition is an extraordinary remedy and 
should be issued o Jy in cases of unusual necessity. With- 
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out attempting generally to define tbe cases wherein it may 
or may not be granted, it is certainly well within the anthor* 
ities and principles of a wise jadicial policy to state that it 
will not be allowed in a case like this to guard against a 
future apprehended error by an inferior tribunal, when, 
as matter of fact, such tribunal upon due objection may 
not commit such error, and when, if it does commit it, the 
ag^ieved party may be fully and adequately protected by 
ordinary process of appeal from or review of its action. 
We shall sufficiently indicate the reasons for reversing re- 
lator's mathod of procedure in this instance, if we point 
out how he might have asserted his rights before the justice 
and by appeal might have corrected thelatter's action, if he 
erroneously overruled those rights. Relator's privilege 
from service of a summons was one to be asserted upon au 
application to get rid of the service rather than by any 
plea or defense in connection with the merits of the action. 
Matthews v. Tufts, 87 N. T. 568 ; Waring v. McKinley, 62 
Barb. 612, 621. 

While a justice of the peace is an officer of limited juris- 
diction, and while that authority by express terms may not 
be conferred upon him, we have no doubt that the defeud- 
ant justice had the power upon the return of the summons 
to entertain an application by relator to set aside its ser- 
vice upon the grounds already stated. The right upon 
objection to ascertain whether a summons has properly 
been served so as to confer jurisdiction is so necessarily 
incidental to the discharge of his duties by a justice tliat 
no violation of any principle of law will be committed by 
regarding him as invested therewith. This being so, it 
would have been the proper, natural, and adequate course 
for relator, upon the return day, to have specially appeared 
before the justice, and upon affidavits setting forth the 
facts upon which he based his claim of privilege to have 
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asked that the service of the summons be set aside, and to 
have objected to farther proceedings in and with said ac- 
tion. Such special appearance would not have worked any 
wavier of his rights, and it would have acquainted the jus- 
tice in a lawful and official way with the fact that relator 
not only had a privilege, but insisted upon and did not 
waive it. Weston v. Citizens' Nat Bank, 64 App. Div. 
145; Waring v. McEinley, supra; Burbanks Hardware 
Co. V. Hinkel, 76 App. Div. 183 ; Boynton v. Keeseville 
£. L. & P. Co., 6 Misc. Bep. 118, affirmed, without 
opinion ; 78 Hun, 609 ; Willins v. Wheeler, 28 Barb, 669. 

If, upon proper proof of the facts and due objection, the 
justice persisted in continuing the action, the proceedings 
would have been part of the return upon appeal and sub- 
ject to review and any proper correction. Code Civ. Pro., 
section 8053, and cases last cited. In addition to this 
Code Civ. Pro., section 3057. provides for relief upon ap- 
peal from justice's court against any error of fact in the 
proceeding nota£Eecting the merits of the action, and not 
within the knowledge of the justice, upon affidavits or ex- 
amination of witnesses in the Appellate Coi^rt. Sperry 
6t al. V. Beynolds, 5 Lans. 407, reversed, upon other 
grounds, 65 N. Y. 179 ; Fitch v. Devlin, 15 Barb. 47 ; 
Larocque v. Harvey, 57 Hun, 366. So that a defend- 
ant against whom jurisdiction in justice's court has been 
sought by prohibited, irregular, or incomplete service 
of a summons, and who for any sufficient reason has not 
presented his objections to the justice upon the purported 
return day of the summons, may still have protection and 
relief by appeal and presentation of the facts in the Ap- 
pellate Court. 

Under all of the circumstances it seems very clear that' 
relator might have asserted his privilege before the justice, 
and that by the ordinary process of appeal from any jud^- 
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ment rendered might have secured full relief from any 
error committed in prejudice of liis rights. As we have 
etated at the commencement, the demonstration of this 
affords a clear and sufficient reason wbj the relator should 
not be allowed to prosecute the unusual and more burden- 
some form of remedy which he has attempted. 

The orders of the Appellate Diyision and Special Term 
should be reversed, and the application denied, with costs 
in all the courts. 

CuLLEN, C. J., and O'Bbqen, Haioht, Vann, and 
JJ., concur. 
' Orders reveraed. 
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CoTTST OF Appeals, Febbuabt, 1906. 

§§ 834, 836. 

Wills-^Privileged communications^Evidence of physicians. 

In a proceeding to revoke the probate of a will because of the mental 
incompetency of the testatrix, petitioner will not be permitted to 
prove by physicians who had attended the mother and brother of 
testatrix, that they had been afflicted with paresis. Under Code 
of Civil Procedure, sections 834, 856, the testimony is privileged, 
and that it related to persons who had bssn pitients and were 
not parties to the proceedings and at the time deed did not take it 
ont of the statute. 

A non- expert witness will not be allowed to testify as to acts and 
conversations of the testatrix and what impression they made on 
him, when they are opinions on the question of mental capacity. 

iDtUded FiifTuary, 1906.) 
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Appeal from Supreme Court, Appellate Division, Fourth 
Departmeot 

This proceeding was instituted in the Surrogate's Court 
of Seneca conntj to procure the revocation of the probate 
of the will of Mar J A. Mjer, deceased, upon allegations 
that at the time of the execution thereof she was not men- 
tallj capable of making a will, and that its execution was 
procured bj the undue influence of her son WUliam H. 
Mjer. The petitioners are Marj L. C. King, the only 
daughter of testatrix, and John Y. Mjer, her youngest son. 
The testatrix died in the Tillage of Lodi, Seneca county, 
November 11, 1899. She left a will dated July 11, 1899, 
which was admitted to probate April 17, 1901. She was 
survived by three children, William H. Myer, Margaret L. 
C. King, and John V. MyeTT' She gffve the major portion 
of her estate, consisting of both real and personal property, 
valued at about |8,000 or $9,000, to her son William R 
Myer, and appointed him sole executor. To her daughter, 
Margaret L. C. King, she gave nothing, and to her son 
John Y. Myer a life estate in $2,000. Sheh ad a number 
of grandchildren, to each of whom she gave $100. The 
other provisions of the will are immaterial to the questions 
before us. Upon the probate of the will in April, 1901, 
William H. Myer duly qualified as executor thereof. He 
died shortly thereafter, aud on April 14, 1902, his widow, 
Carrie L. Myer, who was also a legatee, was appointed 
administratrix with the will annexed. On the same day 
this proceeding was commenced for the revocation of such 
probate under sections 2617-2653a of the Code of Citil 
Procedure. Upon conflicting evidence bearing upon the 
issues of mental capacity and undue influence the surro- 
gate rendered a decision wherein he found "that said 
Mary A. Myer was an old woman aud had for a long time 
suffered from shaking palsy, which had become chionio ; 
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and that at the time of the execution of the alleged will 
she was and for a long time had been a paretic ; that at 
the time of the execution of the alleged will the testatrix 
was not of sound disposing mind, memory, and under- 
standing, and by reason of mental weakness was incom- 
petent to make the same." There was no finding upon 
the issue as to undue influence, and a decree was entered 
revoking the probate of the will. Exceptions to the decis- 
ion were filed by Carrie L. Myer, individually and as ad- 
ministratrix, and by the special guardian of four infant 
grandchildren of testatrix, who were also legatees, and 
from the decree thus entered they appealed to the Appel- 
late Division. That court unanimously affirmed the de- 
cree, and the same parties have now appealed to this court 

J. N. Hammondj Francis 0. Aliens and Beryamin Franh- 
Itn, for appellants. 

WiUiam 8. McDonald^ for respondents. 

Webnek, J. (after stating the facts). — ^The unanimous 
affirmance by the court below precludes the examination 
in this court of any of the questions raised by the appel- 
lants, save those arising upon exceptions taken to tlie 
rulings of the surrogate upon the admission or rejection 
of evidence. Some of the exceptions thus taken present 
errors which require a reversal of the order appealed froiu, 
because it appears that the exceptants were clearly preju- 
diced by such rulings. Code Civ. Pro., section 2545. Tlie 
petitioners introduced testimony tending to show that, at the 
time of the execution of the will, the testatrix was afflicted 
with paresis, which it was claimed deprivcul her of testa- 
mentary capacity. In order to supplement and support this 
evidence, the petitioners called two physiciaUvS, Di-s. Curlton 
and Townsend. The former had been the medical adviser 
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of the testatrix's brother, aDd the Litter of her mother. 
These witnesses testified thut both the mother and brother 
of testatrix had been afBicted with what thej termed 
** general paresis/' that their knowledge of this condition 
was obtained while attending snch persons in their pro- 
fessional capacity, and that snch knowledge was necessary 
in order to treat them. The testimony was objected to as 
incompetent and privileged nnder section 834 of the Code 
of Ciyil Procedure, and tbe ruling admitting it was prop- 
erly excepted to because it was inadmissible upon two 
grounds : 

1. It is clearly within the proTisions of section 834, which 
proliibits a physician from dlseloslag " any information 
which he acquired in attending a patient, in a profes- 
sional capacity, and which was necessary to enable him to 
act in that capacity." Benihan t. Denuin, 103 N. Y. 673; 
Feeney v. Long Island B. R. Co., 116 N. T. 375 ; Fisher v. 
Fislier, 129 N. T. 654 ; Nelson v. Village of Oneida, 156 
N. T. 219 ; Meyer v. Knights of Pythias, 178 N. T. 63. 

By the express terms of section 836 the proTisions of 
section 834 are made to apply to the ** examination of any 
person as a witness." The fact that the testimony of these 
physicians related to patients who were not parties to the 
proceeding or interested therein, and who were, in fact, 
dead at that time, does not annul the prohibition of the 
statute. In Davis v. Supreme Lodp:e, 165 N. T. 159, tbe 
defense sought to prove the cause of death of two aunts of 
the deceased by the testimony of their attending physi- 
cians. The evidence was excluded, and this court upheld 
the ruling. Judge O'Brien, in writing for the court, said 
(page 163 of 165 N. Y.) : " This court has held that the state- 
ments of the attending phyi^ician for the purpose of estab- 
lishing the cause of death either of the insured himself or of 
hi3 ancestors or their descendants, although not parties to 
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nor beneficiaries under the contract, were not admissable. 
They are excladetl, not only for the purpose of protect- 
ing parties from the disclosure of information imparted 
in the confidence that must necessarily exist between the 
physician and patient, but on grounds of public policy as 
well The disclosure by a physician, whether voluntary 
or involuntary, of the secrets acquired by him while 
attending upon a patient in his professional capacity, 
naturally shocks our sense of decency and propriety, and 
this is one reason whv the law forbids it." Grattan v. 
Met. Life Lis. Co,, 80 N. T. 281 ; Westover v. iEtna Life 
Ins. Co., 99 N. T. 56 ; Nelson v. Village of Oneida, 156 
N. Y. 219. The general rule of exclusion provided for in 
section 834 is not obviated in this case by the exceptions 
thei*eto contained in section 836, because the testimony 
objected to does not fall within either of these exceptions. 
2. There is another equally potent reason why this evi- 
dence should not have been received. The case is barren 
of fiicts which tend to show that the paresis with which the 
mother and brother of testatrix are said to have been afflicted 
was acquired by them under circumstances that would ren- 
der it transmissible so as to taint the family blood. It is 
doubtless the general and well-established rule that, where 
the mental soundness of an individual is in question, the 
sanity of the blood relations in the ancestral line may be 
shown as tauding to establish the fact in issue (Walsh v. 
People, 83 N. T. 458), but that rule does not permit indis- 
criminate and unexplained evidence of diseases afflicting 
such relations and affecting their mental faculties. There 
must be evidence tending to show at least that such diseases 
are heredit;iry or transmissible. Beichenbach v. Buddach, 
127 Pa. 564 ; State v. Van Tjissel, 103 Iowa, 6. In Walsh v. . 
People, supra, one of the dpfenses interposed was that the 
accused was afflicted with insanity superinduced by epi- 
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leps J. It was sought; to be sbowu that a brother was snffer- 
ing from the b iino malady. The ruling of the trial court 
excluding tlie evidence on the ground that it was not shown 
that epilepsy produces or tends to produce insanity, and 
that the disease is transmissible, was upheld. Wharton & 
Stilles' Med. Juris., vol. 1 (5th Ed.), section 830. It is a 
scientific fact of common knowledge that the transmissibil* 
ityof the malady known as "general paresis'* depends to a 
great extent upon the conditions underlying the disease. 
The medical writers differ as to its cause or causes, but it 
seems to be conceded that the majority of cases result 
from syphilis, while in others it may be superinduced by 
various excesses or overexertions of the individuals afflict- 
ed. Wharton & Stilles' Med. Juris., vol. 1 (5th Ed.), sec- 
tions 883, 888. Whether the particular form of the disease 
from which the testatrix and her family suffered was of 
such a transmissible character that she might be said to 
have derived it from her ancestors cannot be determined 
from the evidence in the record, and it is, therefore, difficult 
to see how the testimony of the physicians was really per- 
tinent to the issue whether the testatrix was possessed of 
testamentary capacity. 

Another exception urged by counsel for appellants re- 
lates to tbe testimony of Abbie Letts, a witness called on 
behalf of the petitioners. She had testified in detail as to 
acts and conversations of the testatrix. S£e was then 
asked by counsel for petitioners whether such acts and 
conversations made any impression upon her as to their 
beiug rational or irratiooal. She answered: "I think 
they were irrational." This answer was stricken out on 
motion. Counsel for the petitioners then said, " I asked 
whether they made any impression on you," and she 
answered, "Yes, they did." The question was then 
asked : " Wliat was the impression they made on you 
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as to whether they were .rational or irrational/' to which 
she answered, " She was irrational, I thought'^ A. motion 
to strike out this answer was promptly made, bat denied 
nnder exception by ooansel for the appellants. We think 
the motion should have been granted. W^hile the question 
was proper in form, the answer was dearly in violation of 
the rule that lay witnesses ara not permitted to give an 
opinion upon the question of mental capacity. They may 
only state their contempor<*ry impressions as to the 
rationality or irratioD&liiy of the conversations or conduct 
testified to by thera. Holcomb v. Holcomb, 95 N. Y. 321 ; 
Paine v. Aldrioh, 133 N. T. 547 ; People v. Strait, 148 N. T. 
569 ; People v. Youngs, 151 N. T. 219 ; People v. Eoemer, 

154 N. Y. 355. It is obvious that' the witness Letts in- 
tended to testify to nothing more than her impressions 
derived from the facts which she had stated, and it is quite 
probable that the learned surrogate so understood it 
The exception is purely technical, and standing alone 
would not be sufficient to justify a reversal (Wyse v. Wyse, 

155 N. Y. 367), but, since there must be a new trial on other 
grounds, we call attention to the error so that it may not 
be repeated. 

The only other exceptions which we deem it necessary 
to discuss arise upon the evidence introduced by the peti- 
tioners to prove certain admissions made by William H. 
Myer, the executor and principal legatee. One witness 
testified to a convei-sation had with him in 1895 or 1896, in 
which he said he thought the testatrix was failing very 
much, that she was weak and nervous and that her mind 
and memory were poor. This evidence was objected to as 
incompetent, inadmissible, irrelevant, and too remote. 
Another witness testified to a conversation had with him 
in the spring of 1899 in which he said that tbe testatrix 
was failing fast, and that she was not capable of doing 
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hasiuesa any more. This was admitted under objection 
tliat it was inadmissible, irrelevant, incompetent^ and that 
the statements of William H. Myer cannot bind the estate 
of Mary A. Myer. The will was execnted in July, 1899. 
These admissions were made prior to its ezecation, and, 
if William H. Myer were the only legatee in interest, they 
would be competent and cogent evidence against him. 
But there were other legatees who were parties to this 
proceeding and interested in the result thereof. They 
were not jointly interested with William H. Myer, bat, on 
the contrary, their interests were several. The question 
raised by these exceptions has been recently passed upon 
br this court in a case very similar to the one at bar, and 
there the ruling of the surrogate excluding evidence of the 
same character was sustained. Matter of Kennedy, 167 
N. T. 163, 177. In that case we said: "The general 
doctrine is doubtless correct that the admissions or dec- 
larations of a party to the record may be taken as against 
himself or another party having a joint interest with him, 
but this rule can have no application to a proceeding to 
prove a will where other parties are interested in the estate 
as tenants in common. In this case the admissions or 
declarations of the nephew could not bind the sister, 
and since upon proof of a will there can be but one de» 
cree, either of rejection or of probate, the declarations of 
one of the parties cannot, from the very nature of the case, 
be received as evidence without prejudice to the rights of 
the other. One tenant in common cannot admit away the 
rights of his co-tenant. Since the will could not have 
been admitted as to the sister and rejected as to the 
nephew, the admissions or declarations of the latter were 
not adraissable. The respective interests of the next of 
kin were not joint, but each would hold his share in 
severality. There was no privity between the parties 
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^noh as would penmt the admissions or dedaratioiia of 
one to be received as evidence against the other.'* Dai^ 
t. Brown, 4 Cow. 488, 492 ; Grant v. Grant, 1 Sandf. CL 
386 ; Brush v. Holland, 8 Bradl Sor. 240 ; La Ban v. Yan- 
derbilt, 3 Bedf. Sar. 384, 399 ; Matter of Baird, 47 Han, 
78 ; Nanl v. Naul, 76 App. Div. 294 ; Clark v. Morrison, 
85 Pa. 453 ; Pier v. Doff, 63 Pa. 69 ; Shailer v. Bumstead, 
99 Mass. 127 ; Chase's Stephen's Digest of the Law of 
Evidence (2d Ed.) p. 69 ; Abb. Trial Evidence (2d Ed.) pp. 
201, 202 ; 1 GreenL Ev., section 176. 

Other exceptions have been brought to oar attention, 
but we do not regard them of sufficient importance to jus- 
tify discussion. 

The decree of the surrogate and the order of the Appel- 
late Division should be reversed, and a new trial ordered 
before a jury in the Supreme Court, costs to abide the 
event. 

CuLLEN, C. J., and O'Bsdsn, Haiqht, Yaxn, and 
Bartleit, JJ., concur. Hiscoo^ X» not sitting. 

Ordered accordingly* 
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AGRICULTURAL INSURANCE COMPANY v. LEON- 
AUDO D. y. SMITH and othebs. 

SUFBEKE COUBT, APPELLATE DtVISION, FotST 

Defabtxent, Apbic^ 1906. 
§66. 

Attorney and client^'Lien of attomey-^Entitled to costs. 

Code of Civil Procedure, section 66, provides that from the com- 
mencement of an action or the service of an answer containing a 
counter-claim the attorney who appears for a party has a lien upon 
the cause of action, claim, or counter-claim, which attaches to a 
judgment in his client's favor. 

In this case, where the answer did not contain a counter-claim, held 
a judgment rendered in favor of defendant for costs, the lien of 
his attorney attached thereto. 

(Decided April, 1906.) 

Appeal by defendant Smith, from the Special Term, 
New York county. 

The facts are stated in the opinion. 

William L. Marshall, for appellant. 

William W. Pellet and Roawell 8. NichoU, for respon- 
dent. 

Clabkb, J. — The plaintiff recovered a judgment against 
the defendant Smith in the Supreme Court, Onondaga 
county, for $884.38, on December 7, 1900. On June 4, 1904, 
the plaintiff commenced this judgment creditors' action 
against Smith and others, alleging certain fraudulent acts 
on the part of Smith, and asking for a judgment that cer- 
tain real property, of which the Hillsdale Realty Company 
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was owner of record, be adjadged to be the property of 
Smith, and that it be sold to pay the aforesaid judgment, 
and for costs against Smith. Smith interposed an answer 
by William L. MarshaU, his attorney. At the time of 
retaining Marshall, Smith agreed to pay him a reasonable 
compensation for his services, which should equal the cost 
and such additional amount as should be reasonable, none 
of which has been paid. It is claimed that the reasonable 
value of the services rendered was $200. The complaint 
herein was dismissed, with costs to the defendant Smith 
against the plaintiff, and judgment was thereafter rendered 
for 1108.28 therefor. Subsequently, upon motion, the 
Special Term made an order that the judgment obtained 
by the plaintiff against the defendant Smith in the county 
of Onondaga for $884.38, " shall be offset against the 
judgment obtained in this action"; that the judgment of 
Smith against the plaintiff^ obtained on this action, " shall 
be, and the same hereby is, satisfied by said offset, and the 
clerk of this court is hereby directed to satisfy said 
judgment accordingly " ; and the clerk of Ouondaga county 
was directed to note upon his docket that the judgment 
there entered for plaintiff against the defendant is satisfied 
to the extent of $108.28. Upon the proceedings leading 
up to said order, the attorney for Smith interposed an 
affidavit setting up the facts so far as he was concerned, and 
opposed the motion upon the ground that he had an attor- 
ney s lien upon said judgment in his client's favor for costs ; 
that that lien was superior to plaintiff's claim of offset 
and could not be defeated by such order. 

It seems clear that the attorney had a lien which at- 
tached to said judgment. It is true that section 66 of the 
Code of Civil Procedure does say : 

" From the commencement of an action or special pro- 
ceeding, or the service of an answer containing a counter- 
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claim, the attorney who appears for a partj has a lien 
npon his client 8 cause of action, claim or counter-claim, 
which attaches to a verdict, report, decision, judgment or 
final order in his client s favor, and the proceeds thereof 
in whosesoever hands they may come/' 

It is also true that there was no counter-claim set up in 
the answer herein. But it has been held : 

An attorney has a lien for his costs and compensation 
upon the judgment recovered by him. Such a lien existed 
before tlie Code, and is not affected by any provision of 
the Code. * * * To the amount of such lien, the attorney 
is to be deemed an equitable assignee of the judgment. 
To the extent of the taxed costs entered in the judgment, 
the judgment itself is legal notice of the lien, and this 
lien cannot be discharged by payment to anyone but the 
attorney. The judgment debtor pays Ihese costs to the 
party at his periL" Marshall v. Meech. 51 N. Y., 143, 
Bemiugton Paper Co. v. O'Dougherty, 36 Hun, 87 ; Bevins 
V. Albro, 86 Hun, 690. 

In the latter case it was said : 

'' Distinction is sought to be made between an attorney 
for a plaintiff and an attorney for a defendant where no 
couuter-cLiim is contained in the answer ; and it is claimed, 
under section 66 of the Code, attorneys for a defendant only 
have liens for costs or are entitled thereto, when the an« 
swer contains a counter-claim. Section 66 of the Code was 
not intended as a limitation upon liens of attorneys for costs, 
but as an extension. It was intended as additional security 
to tbem. * * * Here a judgment had been obtained by the 
defendant for costs. The lien of the attorney attaches 
upon its rendition." 

The Court of Appeals, before the Code had been amended 
by inserting the words " or special proceeding," in section 
66 thereof, had said in a proceeding in the Surrogate's 
Court (Matter of Regan, 167 N. T. 342) : 
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<< It most be regarded as settled law in this state that 
an attorney who has procured for his client a judgment or 
decree has a lien apon the same for his compensation ; and 
this lien is not confined to mere taxable costs, bat to sach 
snm as he is entitled to receive under his retainer, or under 
an agreement, express or implied." 

In Ennis v. Curry, 22 Hun, 687. the court said : 

" What has been sometimes called the equity of a statute 
ought, it seems to us, to extend the provisions of this section 
of the Code to a recovery merely of costs upon the dis* 
missal of a complaint, in which case the attorney not only 
has a lien under the well-settled rules of the court, but is 
not bound to give notice of his lien for the purpose of 
protecting his rights.*' 

It seems to me that the attorney had a lien upon this 
judgment for costs, of which the plaintiff was bound to 
take notice. It appears in tlie case that written notice of 
such claim of lien was actually given. 

In Barry v. Third Ave. R. Co., 87 App. Div. 543, plain- 
tiff commenced an action for mrvlicious prosecution, which 
resulted in a dismissal, a judgment for costs of $109.42, 
and an affirmance on appeal, with a further juilj^raeiit for 
defendant for $135.85. Executions were issued thereon 
and returned unsatisfied. Thereafter plaintiff commenced 
an action for false imprisonment upon the same facts, re- 
covered a verdict for $50, and entered np jadc^ment, includ- 
ing costs, for $ J01.36. Execution was issued and the sheriff 
collected the amount ; but while still in his hands the de- 
feudjiut made a motion to offset the jadojm'^nts. Upon 
that motion plaintiff's attorneys appeared and claimed a 
lien on the judcjraent for their fees, whicli were unpaid, and 
that such lien was paramount to defendant's ricjht of offset. 
The motion to offset was denied. Mr. Justice Inc^raham, 
in an opinion which exhaustively discussed the question of 
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the relative rights of the attoroey and the client to coets 
as such, holding them, in the absence of an agreement, to 
belong to the client, and saying, " As between the plain- 
tiff and the defendant, there can be no question but that 
the defendant would be entitled to this relief/' nevertheless 
held that '' it is apparent that this lien of the plaintiff's 
attorney for the amount due him from his client for the 
services rendered inHhe action which resulted in a judg- 
ment in his favor attached to the judgment and the proceeds 
of the judgment in the hands of the sheriff, and was su- 
perior to any equity in favor of the defendant to have the 
money thus due applied to the payment of his other judg- 
ment against the plaintiff/' and a£Srmed the order. So 
that it follows that the attorney here had a lien upon the 
judgment paramount to the equities of the plaintiff, that 
the satisfaction of that judgment by the order of offset de- 
stroyed the lien, and that, if the court deemed it right in 
the Ban-y Case to direct the sheriff to pay the money col- 
lected on the judgment to the attorneys in satisfaction of 
their lien, so here the court ought not to have destroyed 
the power to enforce the lien by issuing an execution on 
the judgment by the satisfaction thereoi 

The respondent makes the point that the matter is not 
before us, because the appeal is taken in the name of the 
defendant, and not in that of the attorney, and cites Pom- 
eranz v. Marcus, 86 App. Div. 321. An inspection of that 
case discloses the facts there considered to be as follows : 
After the action was at issue, the defendant, without the 
intervention of his attorney, made a settlement with the 
plaintiff and exchanged general releases and consents to a 
discontinuance. The defendant's attorney, alleging that 
the settlement was made without his knowledge or consent, 
and coUusively. for the purpose of defrauding him of his 
costs, thereafter moved in Trial Term to restore the case to 
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the calendar for trial, ^ for the purpose of protectiog the 
rights of the defendant's attorney herein, and for the par- 
pose of determining his right to the taxable costs of this 
action to date/* which motion was denied. The Appellate 
Division in the Second Department held that, the notice 
of appeal having been in the name of the client and not of the 
attoruej, it must dismiss the appeal, because the notice of 
an appeal in such a case taken bj the attorney would have 
to be served upon his client, and upon such an appeal the 
client, instead of being appellant, would be a respondent 
But there, it will be perceived, the attorney and his client 
were acting in hostility to each other. It was the act of 
the client in settling and discontiauing the case behind the 
attorney's back which was the very matter complained of. 
Tlie client wanted the action discontinued, and wanted it to 
stay so, and the attorney was moving to set aside said 
order against the client's will ; and it was quite proper in 
such a case to hold that after discontinuance a motion 
ostensibly made by the client, but really by the attorney 
and for his benefit, would not lie, as not being made by the 
real party in interest. No such condition exists in the 
case at bar. The attorney had obtained the judgment 
in his client's favor, an I was still his attorney. As such 
attorney he opposed the motion for o£Eiset; the order to 
show cause on said motion having been directed to be 
served upon him as such attorney. There was no hostility 
between client and attorney. No proceedings had been 
taken adversely to him by his client, but a motion which 
the client resisted through his attorney had been granted 
against him, and over his opposition, in favor of the plain- 
tift. Tt does not seem a sound proposition that the order 
made under such circumstances and binding upon the 
defendant, and which he had a right to oppose and did 
oppose^ may not be appealed from by him« 
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The order appealed from should be reyereed, with $10 
costs and disbarsements, and the motaon for an offipet 
denied, with $10 oosts^ 

Allooneor. 
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